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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 (et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which the appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and de- 
cision numbers, for example, D-578; S. 1150. Such citation of a case 
in these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 17,872) 


In re WRIGHT MEAT PACKING COMPANY. I&G Docket No. 63; 
FMIA Docket No, 28, Decided July 18, 1977, 


Consent order — provisions of 


Respondent has consented to issuance of the order herein against it for viola- 
tions of the regulations issued under the Act in connection with its opera- 
tions as a packer thereunder as found herein. The meat grading and 
acceptance service and inspection service are therefore withdrawn and 
denied, as Provided herein. 


W. E. Michael and Robert Hibbert, for complainant. 
Ralph M. Pray, III, San Diego, CA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
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AGRICULTURAL MARKETING ACT, 1946 
FEDERAL MEAT INSPECTION ACT 
Cite as 36 A.D. 1067 


1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the company respondent, Wright Meat Packing 
Company (properly known as Wright Packing Company), and 
Federal meat grading and acceptance services from Wright Meat 
Packing Company and from the individual respondent, William 
H. Hutton. The proceedings were commenced by Notices of Intent 
to Withdraw Services issued by the Livestock Division, Agricul- 
tural Marketing Service (AMS), United States Department of 
Agriculture (USDA), and a complaint issued by the Animal and 
Plant Health Inspection Service (APHIS), USDA. Wright Meat 
Packing Company and Food Safety and Quality Service (the 
agency presently administering the meat inspection and meat 
grading programs) have agreed that these proceedings, as they 
relate to Wright Meat Packing Company, should be terminated by 
a specified Consent Order, and stipulate to the following: 


1. Only for purposes of stipulation and the provisions of this 
Consent Order, the respondent admits all of the jurisdictional 
allegations set forth in the Notices and Complaints and waive: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or bases 
therefor; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Consent Order entered pur- 
suant to the Stipulation. 


2. The above-named parties agree that an Order should be is- 
sued containing specified provisions. 


3. This Stipulation, Decision and Order are for settlement 


purposes in these proceedings only and does not constitute an ad- 
mission or denial by the respondent that he has violated any of the 
regulations or statutes involved. 


4. The Stipulation, Decision and Order is not directed toward, 
and in no way affects the rights of, William H. Hutton, who is no 
longer employed by Wright Packing Company and is not repre- 
sented by the undersigned counsel for respondent. 














WRIGHT MEAT PACKING CO. 1069 
Cite as 36 A.D. 1067 


FINDINGS OF FACT 


1. Respondent, Wright Meat Packing Company is a corpora- 
tion which operates a meat packing establishment at 2510 Cleve- 
land Avenue, National City, California 92050, and is, and at all 
times material herein was, the recipient of inspection service 
under Title I of the FMIA and of grading and acceptance services 
under the AMA of 1946. 


2. Respondent William H. Hutton was, at all times material 
herein, an employee or agent and responsibly connected with re- 
spondent Wright Meat Packing Company. 


3. Respondent William H. Hutton has been convicted of fel- 
onies for giving cash to USDA meat graders. 


4. Respondent Wright Meat Packing Company has been con- 
victed of a felony for giving cash to a USDA meat grader. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Wright Meat Packing Company shall not 
rehire respondent William H. Hutton. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Wright Meat Packing Company shall submit 
to the Administrator of Food Safety and Quality Service (FSQS) 
and institute an Affirmative Action Program designed to insure 
the integrity of USDA’s meat grading, meat inspection, and ac- 
ceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to knowingly hire, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
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or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall not 
prevent the respondent from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed 
prior to the effective date of this Order by a respondent which has 
entered into a similar consent order with the USDA, if it notifies 
the Administrator of such hiring and for a period of ten (10) 
years from the effective date of this Order isolates that individual 
completely from all functions and aspects of its business that call 
for his direct contact or communication with personnel of USDA 
who are engaged in functions under the Federal Meat Inspection 
Program or the Federal Meat Grading Program or the USDA ac- 
ceptance services; and during said period respondent shall assure 
that, while in its employ, that individual will not contact or com- 
municate, with respect to any matter covered by this Order, with 
any USDA meat grading or meat inspection or acceptance service 
personnel: Provided, however, That this paragraph shall not pre- 
vent that individual from contacting or communicating with 
USDA inspection personnel who are in area or higher supervisory 
positions or with USDA grading personnel who are in main sta- 
tion or higher supervisory positions. 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secre- 
tary (or upon affirmation of the Secretary’s decision as to the 
facts, if appealed), to have given to or accepted from any person 
acting on behalf of the United States Government, or other public 
official, a bribe or unlawful gratuity, in connection with any 
aspect of the operation of the business of Wright Meat Packing 
Company as a meat packer: Provided, however, That this sub- 
paragraph (b) shall not apply with respect to the factual situa- 
tion involving meat graders which resulted in the indictments of 
William H. Hutton before the United States District Court for the 
Southern District of California filed on January 23, 1976 or the 
factual situation resulting in the information filed in that court 
against Wright Packing Company on July 29, 1976; 


(c) Require each of its vfficers, employees, and agents to 
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promptly report to a designated executive of the respondent who 
shall report to the Administrator any evidence of bribery or un- 
lawful gratuity whether given or received by an officer, em- 
ployee, or agent of the respondent or by any person acting on 
behalf of the United States Government or other public official; 
and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shal: be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Wright 
Meat Packing Company fails to comply with any provision of 
this Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would be 
a basis for denial or withdrawal of grading and acceptance serv- 
ices as currently specified in 7 CFR Part 53.13(a) (1) (i), (ii), 
(iv) or (v) and respondent Wright Meat Packing Company 
knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be with- 
drawn from the respondent for the full period of twelve (12) 
months, and such withdrawal shall become effective immediately 
without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
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withdrawn and denied with respect to the respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within 
ten (10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviition, if appealed), that respondent Wright Packing Com- 
pany or any officer, employee, or agent of Wright Packing Com- 
pany has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Govern- 
ment, or other public official, in connection with any aspect of the 
operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if appealed), 
that respondent Wright Packing Company or any officer, em- 
ployee, or agent of Wright Packing Company has unlawfully 
given, paid, or offered, directly or indirectly, any money or other 
thing of value to any meat inspector, meat grader, other person 
acting on behalf of the United States Government, or other public 
official, in connection with any aspect of the operation of its busi- 
ness as a meat packer, or has failed to comply with subpara- 
graphs (a) or (b) of paragraph 2 or subparagraph (a) of para- 
graph 6 of this Order ; and 


(c) respondent Wright Packing Company knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as de- 
scribed in subparagraphs (a) or (b) and (c) of this paragraph, 
inspection service under Title I of the FMIA shall be withdrawn 
from and inspection indefinitely denied to respondent Wright 
Packing Company and such withdrawal or denial of inspection 
shall become effective immediately without further procedure. 
Subparagraphs (a), (b) and (c) of this paragraph 4 do not apply 
with respect to the factual situation involving meat graders which 
resulted in the indictments of William H. Hutton before the United 
States District Court for the Southern District of California filed 
on January 23, 1976 or the information filed in that court against 
Wright Meat Packing Company on July 29, 1976. 
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5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 


(b) The provisions of this Order shall be applicable to 
Wright Meat Packing Company, its officers, employees, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Wright 
Meat Packing Company or is assigned that business: Provided, 
however, That this Order shall not be applicable to a successor or 
assign of Wright Meat Packing Company which does not have any 
officer, owner, director or substantial investor who was, on or 
prior to the effective date of this Order, an officer, director, or 
substantial investor with Wright Meat Packing Company and 
which does not employ any person who is subject to the provisions 
of subparagraphs (a) or (b) of paragraph 2 of this Order. 


6. (a) Respondent Wright Meat Packing Company shall per- 
mit any employee of USDA authorized for the purpose to have 
access to its facilities and records sufficient to assure that it is in 
full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Wright Meat Packing 
Company shall file with the Administrator a written report detail- 
ing the manner and form in which it is complying with each of 
the provisions of this Order and setting forth any changes in its 
corporate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, the respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, the respondent shall be released 
from that obligation to the extent necessary to enable the respond- 
ent to comply with the judicial order: Provided, That respondent 
notifies the Administrator of FSQS immediately upon learning 
of the institution of any judicial proceeding which might result in 
any such order: and Provided, further, That such release from any 
particular provision of this Order shall not have any effect upon 
any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 
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9. This Order shall become effective at the time of service 
upon Respondent. 


10. The proceeding to withdraw Federal Meat Grading and 
Acceptance Services from William H. Hutton, I&G Docket No. 63 
shall continue unaffected and unabated by this Order. 


(No. 17,873) 


In re LORY MEAT COMPANY, INC. FMIA Docket No. 24; Lory 
MEAT COMPANY, d/b/a ROYAL MEAT COMPANY, and DONALD 
F. Lory. I&G Docket No. 55. Decided July 22, 1977. 


Order of dismissal 


Marshall Marcus, and Robert G. Hibbert, for complainant. 
Ronald I. Rubin, Phoenix, AZ, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DISMISSAL ORDER 


On July 20, 1977, complainants in the above captioned matters 
filed motions for dismissal of these complaints. These motions are 
based upon Amended Judgments entered against the respondents 
in the United States District Court for the District of Arizona on 
February 2, 1976 (CR 75-469 PHX WEC), and an Agreed Debar- 
ment Order entered into by the respondents and this Department 
on June 27, 1977. 


In these circumstances, and consistent with the agreement of 
the parties: 
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LORY MEAT COMPANY 1075 
Cite as 36 A.D. 1074 
IT IS ORDERED THAT: 


1. The complaint filed on April 2, 1976 initiating I & G Docket 
No. 55 is hereby dismissed. 


2. The complaint filed on April 2, 1976 initiating FMIA Docket 
No. 24 is hereby dismissed. 


A copy of this Order shall be served upon al] parties. 
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(No. 17,874) 


In re DAVID MCMILLAN. AWA Docket No. 79. Decided July 21, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations as found herein. Respondent 
is ordered to cease and desist from said violations. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act 
(7 U.S.C. 2181 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent wilfully violated the 
regulations issued thereunder (9 CFR 1.1 et seq.). This decision 
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is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (9 CFR 4.1; 42 F.R. 
10959 and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) David McMillan, hereinafter referred to as the re- 
spondent, is an individual residing at Great Adventure, Jackson, 
New Jersey 08727. 


(b) The respondent, at all times material herein, was: 


(1) Residing at 306 Quay Lane, Redwood City, Cali- 
fornia 94065. 


(2) Engaged in the exhibition of animals, which 
were purchased in commmerce or the intended distribution of 
which was in commmerce, to the public. 


(3) Licensed as a Class C exhibitor under the Act 
and regulations by the Secretary of Agriculture. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and regulations and 
standards and agreed in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his busi- 
ness as an exhibitor under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anni- 
versary date of his license as required by the regulations. 


2. Failing to file the annual report as prescribed by the regu- 
lations within thirty (30) days prior to the anniversary date of 
his license. 


3. Failing to promptly notify the Veterinary in Charge of any 
change in the name, address, management or substantial control 
or ownership of his business or operation within ten (10) days 
after making such change. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 


(No. 17,875) 


In re BOB SPARKS. AWA Docket No. 65. Decided July 25, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations as found herein. Respondent is sus- 
pended as a registrant under the Act for 21 days. 


Thomas E. Bundy, for complainant. 
‘Marshall Meyers, Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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This proceeding was instituted under the Animal Welfare Act 
(7 U.S.C. 2131 et seg.) by a Complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent wilfully violated the 
regulations and standards issued thereunder (9 CFR 1.1 et seq.). 
This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (9 CFR 
4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745.) 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this deci- 
sion. 


FINDINGS OF FACT 


1. (a) Bob Sparks, hereinafter referred to as the respond- 
ent, is an individual doing business as Sparks Kennels 
with his principal place of business located at Route 4, Sa- 
lina, Kansas 67401. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying, selling, 
offering for transportation and transporting dogs, affect- 
ing commerce, for compensation or profit, for research or 
teaching purposes or for exhibition purposes or for use as 
pets. 


(2) Licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture and Classified 
as a Class B dealer under the regulations. 


(c) At the time of licensing under the Act, the respon- 
dent was apprised of the provisions of the Act and the 
regulations and standards and agreed in writing to com- 
ply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
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the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his 
business as a dealer under the Act, shall cease and desist from 
transporting or offering for transportation any animal or ani- 
mals in a primary enclosure which is not large enough to insure 
that each animal contained therein has sufficient space to turn 
about freely, to stand erect, and to lie in a natural position. 


Respondent’s license to operate as a dealer under the Act is 
hereby suspended for a period of twenty-one (21) days. 


This order shall have the same force and effect as if entered 
after full hearing and shall be efective seven days after service 
of the order is made upon the respondent. 
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CAL. LIVESTOCK MARKETING ASSN. 1083 
Cite as 36 A.D. 1082 


In re CALIFORNIA LIVESTOCK MARKETING ASSOCIATION. P&S 
Docket No. 5468. Decided July 1, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
it for violating the Act and the regulations in connection with its oper- 
ations as a market agency and dealer thereunder as found herein. Res- 
pondent is ordered to cease and desist from said violations. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the res- 
pondent wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applic- 
able to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this deci- 
sion. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. California Livestock Marketing Association, hereinafter re- 
ferred to as Respondent, is a corporation with its principal place 
of business located at West Sacramento, California 95691. 
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2. Respondent is and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock on a commission basis at the Dixon Livestock Auction, Dix- 
on, California; Madera County Farm Bureau Sales Yard, Ma- 
dera, California; Red Bluff Livestock Auction, Red Bluff, Cal- 
ifornia; Roseville Livestock Auction, Roseville, California; A. & 
M. Livestock Auction, Tulare, California; and the Stockton Live- 
stock Market, Inc., Stockton, California; all posted stockyards 
under the Act, hereinafter referred to as the stockyards. 


(b) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyards, and buying and 
selling livestock in commerce for its own account. 


(c) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, its successors or assigns, its officers, directors, 
agents, and employees directly or through any corporate or other 
device, in connection with repondent’s operations as a dealer and 
market agency shall cease and desist from operating as a market 
agency or dealer while its current liabilities exceed its current 
assets. 


The provisions of this Order shall become effective on the sixth 


Copies of this decision shall be served upon the parties. 
day after service of this Order on the respondent. 
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LIVE OAK LIVESTOCK AUCTION 1085 
Cite as 36 A.D. 1085 


(No. 17,877) 


In re LIVE OAK LIVESTOCK AUCTION, INC. P&S Docket No. 5401. 
Decided July 1, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a market agency and dealer thereunder as found herein. Res- 
pondent is ordered to cease and desist fromm said violations. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by John A, Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 


ceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Live Oaks Auction, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
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located at Three Rivers, Texas. 
2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating 
the Live Oaks Livestock Auction, Inc. stockyard, a stockyard 
posted under and subject to the provisions of the Act; 


(b) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, directly or through any corporate or other device, 
in connection with respondent’s operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 


1. Employing or permitting any person engaged in buying 
livestock as a dealer or market agency at respondent firm to per- 
form any service or duty in connection with the furnishing by 
respondent of its services; 


2. Permitting its owners, officers, agents, or employees to 


purchase livestock out of consignment for their own speculative 
accounts or in an individual capacity for the accounts of others; 
and 


3. Permitting starters and other personnel engaged in the 
actual conduct of auction sales to purchase livestock out of con- 
signment for any purpose for their own accounts. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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ERIC LORETZ 1087 
Cite as 86 A.D. 1087 


(No. 17,878) 


In re ERIC LORETZ. P&S Docket No. 5145. Decided July 7, 1977. 


Accounts of sale — incomplete or incorrect — Buying commission — 
unauthorized assessment of — Fraudulent markup of purchase prices 
—Consigned livestock — improper purchases of — reselling of at higher 
prices and failing to remit increased prices to consignors — Purchaser ~ 
actual — concealment of — Sanction 


Where respondent violated the Act and the regulations in connection with his 
operations as a market agency and dealer thereunder as found herein, 
respondent is ordered to cease and desist from said violations. Respondent 
is suspended as a registrant under the act for 45 days. 


Dorothea A. Baker, Administrative Law Judge. 
Kenneth H. Vail, for complainant. 
C.T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et sea.), Administrative Law 
Judge Dorothea A. Baker filed an initial Decision and Order on 
February 28, 1977, in which she suspended respondent as a regis- 
trant for 45 days and ordered him to cease and desist from vari- 
ous practices, including increasing the purchase prices of live- 
stock purchased on commission when accounting to the person 
for whom the purchases were made; purchasing consigned live- 
stock and reselling such livestock on the same day at a higher 
price than that remitted to the consignor without remitting to said 
consignor, in a separate accounting, such additional price; and 
charging greater compensation for stockyard services furnished 
at a stockyard than the rates and charges specified in his tariff 
filed with the Secretary of Agriculture. 


Both the complainant and respondent appealed to the Judicial 
Officer, to whom final administrative authority has been dele- 








j 
| 


PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1087 


gated to decide the Department’s cases subject to the Administra- 
tive Procedure Act (88 F.R. 10795; 42 F.R. 4895.1 The complain- 
ant appealed because Judge Baker did not find that respondent 
permitted his ringmen to purchase livestock from consignments 
at respondent’s auction sales. Respondent’s appeal is limited to 
two issues relating to the 45-day suspension order, viz., whether 
the suspension order bears a reasonable relationship to the un- 
lawful practices found to exist; and whether the administrative 
sanction policy previously “enunciated by the Judicial Officer 
constitutes a prejudgment against the Respondent and precludes 
Respondent the right to a fair and impartial determination on the 
merits?” (Appeal, p. 9). 


Respondent, in his appeal, pages 3-8, adopts verbatim Judge 
Baker’s findings of fact (except for minor differences in punctua- 
tion and capitalization). Accordingly, I am adopting Judge Ba- 
ker’s findings of fact with the exception of Findings 13 and 14, 
which relate to the respondent’s ringmen purchasing livestock 
from consignments. Since I agree with complainant’s appeal, I 
have revised Findings 13 and 14. In addition, I have added the 
words “the gross” before “amount received by consignor” in Find- 
ing 9. For the reasons set forth in the Conclusions, I disagree with 
respondent’s contentions with respect to the 45-day suspension 
order. 


FINDINGS OF FACT 


1. Respondent Eric Loretz is an individual doing busi- 
ness as Cattlemen’s Livestock Market, and as such is engaged in 
the business of conducting and operating the Cattlemen’s Live- 
stock Market stockyard at Galt, California, a stockyard posted 
under and subject to the provisions of the Packers and Stockyards 
Act. 


2. Respondent Loretz, under the trade name of Cattlemen’s 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 40c-540g), and Reorganization Plan No. 2 of 1953 (5 U.S.C, 1970 ed., Ap- 
pendix, p. 550), The present Judicial Officer was appointed in January 1971, having been in- 
volved with the Department’s regulatory programs since 1949 (including 8 years’ trial litiga- 
tion; 10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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Livestock Market, is engaged in the business, in commerce of 
buying and selling livestock on a commission basis at the stock- 
yard, and of buying and selling livestock for his own account. 


3. Respondent Loretz is registered with the Secretary of Agri- 
culture as a market agency and dealer to buy and sell livestock 
in commerce. 


4. By letter dated June 5, 1969, Respondent’s attention was 
directed to the provisions of Section 306 of the Act and, among 
other things, respondent was advised, “This means that once a 
schedule of rates and charges has been accepted by the Secretary, 
only the rates and charges contained in such schedule can be as- 
sessed. A greater, less, or different charge cannot be made.” By 
letter dated October 22, 1971, respondent was again advised of 
the provisions of the Packers and Stockyards Act relating to the 
assessment of rates and charges for market agency and stock- 
yard services. 


5. The schedule of rates and charges filed with the Secretary 
of Agriculture by respondent, and effective at all times material 
to this proceeding, provides that: 


“Section VI — BUYING COMMISSION 


The Cattlemen’s Livestock Market charges 
for purchases on order buying are $0.25 per 100# 
of net weight.” 


6. Notwithstanding the provisions of the schedule of rates 
and charges then in effect, respondent, on the dates and in the 
transactions set forth below and in connection with the purchase 
of livestock in commerce, on order for the University of Califor- 
nia at Davis (UCD), charged and collected a buying commission 
of $5.00 per head instead of a buying commission of $0.25 per 
hundredweight, as specified in the schedule of rates and charges 
effective.at that time. In addition to assessing a commission dif- 
ferent from and greater than the commmission authorized, res- 
pondent arbitrarily increased the purchase price of the livestock 
without the knowledge of either the consignors of the livestock or 
of the UCD and issued and submitted invoices to said University 
falsely and incorrectly showing such arbitrarily increased prices 
as the purchase prices of the livestock on the dates and in the 
transactions set forth below: 
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2/9/72 14 12,780 $31.95 $70.00 $3,121.73 $8,249.53 $127.80 
2/16/72 6 ~~ 7,510 18.78 30.00 1,771.66 1,846.76 75.10 
3/1/72 8 8,845 22.11 40.00 2,201.32 2,289.77 88.45 
8/29/72 2 2,850 5.87 10.00 648.23 671.73 23.50 
7/19/72 6 5,500 18.75 30.00 1,876.64 1,431.64 55.00 
8/10/72 5 (sold by head) — 25.00 1,590.00 1,682.50 92.50 
9/20/72 22 20,905 52.26 120.00 5,182.60 5,544.70 412.10 
10/11/72 6 5,790 14.48 30.00 1,451.89 1,567.19 115.80 
1/3/78 2 1,895 3.49 10.00 356.35 384.25 27.90 
1/31/73 3 2,620 6.55 15.00 764.36 790.56 26.20 
2/7/78 4 4,295 10.74 20.00 1,252.10 1,295.05 42.95 
4/4/73 3 2,590 6.48 15.00 788.76 814.66 25.90 
4/18/73 4 _— — 20.00 1,417.77 1,455.87 38.10 
6/27/73 6 — — 30.00 2,222.90 2,240.65 17.75 
7/18/78 8 4,185 10.34 40.00 2,055.04 2,096.89 41.35 
7/25/78 5 4,870 12.18 25.00 1,748.12 1,791.82 48.70 


7. Respondent procured livestock with particular character- 
istics for the University of California at Davis for use in experi- 
mental research. Respondent assessed a $5.00 per head buying 
charge or commission and submitted invoices to the University 
which incorrectly showed the purchase prices of the livestock. As 
herein pertinent, the times of pavments by the University for such 
livestock ranged from 14 to 68 davs after the sales. This payment 
practice was acceptable to respondent and the $5.00 per head buy- 
ing charge or commission was acceptable to the University. 


8. The assessment and collection by respondent of a $5.00 per 
head buying commission were not in accord with the schedule of 
rates and charges set forth in respondent’s tariff. 


9. Personnel of the University exercising responsibility for 
the subject livestock purchases expected and understood that the 
cost of the livestock to the University would be the actua! pur- 
chase price (i.e., the gross amount received by consignor) plus 
commission and freight. 
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10. Alfred J. Denier, a dealer, had an arrangement with res- 
pondent whereby he purchased livestock for respondent. He was 
paid one dollar a head commission. He was handed the “numbers” 
he was to buy and he bid on the designated livestock. (The in- 
voices show Denier to be the purchaser.) Mr. Denier was not an 
order buyer. He purchased livestock for the account of respondent 
which was subsequently billed to the University. 


11. In connection with his livestock purchases for the Uni- 
versity of California at Davis, as detailed in Finding of Fact No. 
6, respondent purchased and reinvoiced and resold consigned 
livestock on the same day at a higher price and failed to remit the 
difference in price to the consignors. 


12. On the following occasions respondent, at the stockyard, 
purchased his own livestock, which had been consigned to the 
stockyard for sale for his own account, and failed to notify and 
disclose to the University of California at Davis that its order 
had been filled, wholly or in part, with livestock owned by res- 
pondent: 


Date of Number of Number of Head 
Purchase Head Purchased Owned by Respondent 
3/29/72 2 2 
4/18/73 4 1 
7/18/73 8 1 
7/25/73 5 1 


In the aforesaid 4 transactions, respondent failed to disclose to 
the University, for which such purchases were made, the true 
ownership of such livestock. 


13. Vernon Jungkeit and Anthony Dutra, Jr., were at all 
times material hereto, ringmen employed by respondent. The 
father of Anthony Dutra, Jr., i.e., Anthony Dutra, Sr., buys live- 
stock at respondent’s facility. Vernon Jungkeit has relatives who 
also buy livestock at respondent’s facility. Vernon Jungkeit and 
Anthony Dutra, Jr., have a partnership relationship with said 
relatives. The respondent’s records disclose buyers’ invoices pre- 
pared by respondent indicating that “Vern Jungkeit’” was the 
buyer on four separate dates, and that purchases were made by 
“Dutra, Anthony”; “Tony Dutra”; and “Dutra and Son”. 


14. Respondent, on the dates and in the transactions set forth 
below, permitted his ringmen, Vernon Jungkeit and Anthony 
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Dutra, Jr., to purchase for their own accounts or for accounts in 
which they had an ownership interest livestock which had been 
consigned to respondent for sale on a commission basis (CXs26- 
83; Tr. 158, 280-231, 237). 


Date of No. Amount of Ringman/ 
Sale Head Purchase Employee 
1/13/72 3 $ 1,120.00 Anthony Dutra 
1/13/72 3 260.00 Vernon Jungkeit 
7/5/72 56 11,720.88 Vernon Jungkeit 
7/19/72 1 244.31 Vernon Jungkeit 
7/26/72 3 738.64 Vernon Jungkeit 
8/2/72 26 4,529.09 Vernon Jungkeit 
1/18/73 1 450.00 Anthony Dutra 
3/21/73 2 687.50 Anthony Dutra 


15. On June 20, 1973, Walter Herger consigned 8 Charlois 
steers to respondent for sale. Six of these steers were purchased 
by respondent through his market support account and the in- 
voice for the purchase thereof shows the purchaser to be “2 Denier 
+5 Co.” Respondent issued accounts of sale which failed to show 
the true and correct name of the purchaser of said consigned live- 
stock, and retained copies of such false and incorrect accounts of 
sale as a part of his business records. 


16. Complainant is not estopped by the equitable doctrine of 
laches from imposing sanctions upon respondent based upon the 
violations herein found. 


CONCLUSIONS 


I. Respondent’s Flagrant Violations, Not Challenged on 
Appeal, Warrant a 45-Day Suspension Order. 


The respondent does not challenge on appeal any of Judge Ba- 
kers findings of fact. Hence all of the violations which form the 
basis for a suspension order are unchallenged on appeal.2 The 
facts found by Judge Baker warrant at least a 45-day suspension 
order. 


The unchallenged facts show that respondent engaged in very 


2 The violations involved in complainant’s appeal, viz., permitting ringmen to buy livestock 
from consignments, warrant only a cease and desist order in the circumstances of this case. 
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serious violations of the Act and regulations involving fraud while 
buying livestock on order for the University of California at 
Davis; and that respondent charged buying commissions greater 
than those specified in his tariffs, notwithstanding two prior 
warning letters. Specifically, on 16 occasions, respondent, while 
buying livestock on order for the University of California at Davis 
pursuant to an agreement with the University that he would 
charge the University the actual purchase price plus commission 
and freight, purchased livestock consigned to his auction market 
for the University and falsely and fraudulently increased the 
purchase price, generally in the amount of $1 per cwt. The 
amount of the fraudulent mark-ups in the 16 transactions re- 
ferred to in Finding 6, supra, ranged from $17.75 to $412.10. 


In making the purchases for the University, respondent gener- 
ally used Alfred J. Denier, a dealer, to bid on the livestock, and 
respondent paid Denier $1 per head for making the purchases (Tr. 
185-186). The consignor of the livestock would be sent an ac- 
counting showing Denier as the purchaser of the livestock at the 
actual purchase price. Respondent then prepared and sent to the 
University a second accounting listing the University as the buy- 
er, With the purchase price falsely marked up. 


The respondent did not, of course, remit to the consignors the 
additional money involved in the fraudulent mark-ups. 


In addition, despite prior warning letters dated June 5, 1969, 
and October 22, 1971 (CXs 1-2), respondent charged and collected 
from the University a buying commission of $5 per head instead 
of $0.25 per cwt., as specified in respondent’s schedule of rates 
and charges on file with the complainant. 


Although it is quite clear that respondent engaged in fraudul- 
ent activities constituting very serious violations of the Act and 
regulations, it is not clear, at least to me, that respondent defraud- 
ed his consignors as well as the University. 


If an auction market operator “takes to his own account” live- 
stock consigned to him for sale on a commission basis and “re- 
sells” it the same day at a higher price, he must remit the addi- 
tional price to his consignors (9 CFR 201.59). 


3 § 201.59 Taking consignments into own account, accounting; resales. 

If a person registered to operate both as a market agency and dealer, or licensed under the 
act, takes to his own account livestock or live poultry consigned to him for sale on a commis- 
sion or agency basis, he shall do so only after he has offered such livestock or live poultry for 
sale on the open market in the customary manner, and then such livestock or live poultry shall 

(Footnote Continued on following page) 
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However, in the present case, the respondent did not buy the 
livestock and resell it to the University. Rather, he purchased it 
on order for the University, charging the University a buying 
commission. Although he prepared documents and records in- 
dicating that he took the livestock into his own market support 
and dealer accounts, that was apparently merely part of his stra- 
tagem for concealing from the consignors the true purchaser of 
the livestock and concealing from the University the true price 
paid to the consignors for the livestock. Hence it would appear 
that the actual transactions, stripped of fraud, were purchases by 
respondent for the University to fill orders previously received 
from the University rather than purchases by the respondent and 
resales to the University. 


Respondent’s agreement with the University required respon- 
dent to deliver the livestock to the University on the basis of the 
actual prices paid to the consignors, plus commission and freight. 
Since the mark-ups to the University were fraudulent, respondent 
was not entitled to receive the additional money unknowingly 
paid by the University; and since respondent was not entitled to 
receive such additional money, it would seem to follow that the 
consignors were not entitled to receive such additional money. 
Accordingly, it would appear that perhaps only the University 
and not the consignors were defrauded by respondent. 


The regulations permit a market operator to fill off-market 
orders which he has received with livestock consigned to him for 
sale, but the regulations require the market operator to represent 
the best interests of the consignor in such a potential conflict of 
interest situation (9 CFR 201.62).4 Specifically, the regulations 
provide that in such a situation, the “market agency shall be pre- 
sumed with respect to such livestock to be acting solely as the 


4 § 201.62 Using consigned livestock to fill orders. 

Whenever a market agency uses livéstock consigned to it for sale to fill, in whole or in 
part, an order which it has received from a buyer, the market agency shall be presumed with 
respect to such livestock to be acting solely as the agent of the consignor and shall advise the 
consignor in its account of sale of such use and shall collect for its services only the selling 
commission provided in its tariff: Provided, That to offset expenses incurred by market agen- 
cies in soliciting bids on consigned livestock from off-the-market buyers, the market agencies at 
a stockyard may provide in their tariffs for assessing such buyers a uniform expense charge 
not to exceed one-half of the selling commission charges in effect at the market. 





~ (Footnote Continued from proceeding page) bi 


be taken into his account only at a price higher than the highest available bid. In such event 
the market agency or licensee, in accounting to the owner or consignor of the livestock or live 
poultry, shall show on the account of sale as the purchaser of the livestock or live poultry the 
full, true, and correct name of the market agency or licensee. In the event a market agency 
or licensee takes to its account livestock or live poultry belonging to one owner and resells such 
livestock or live poultry in one lot on the same day at a price higher than that remitted to the 
owner, such additional price shall be remitted to the owner in a separate accounting. 
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agent of the consignor” (9 CFR 201.62). However, even though 
the market operator does not owe the customary duties of an 
agent to an off-market buyer who has given him an order to fill, 
the provisions of the Act prohibiting “unfair, unjustly discrimin- 
atory, or deceptive” practices or devices in connection with the 
“receiving, marketing, buying, or selling on a commission basis 
or otherwise,” of livestock (7 U.S.C. 213(a); see, also, 7 U.S.C. 
205 and 208) would, of course, apply to respondent’s fraudulent 
mark-ups in handling the University’s orders. 


Respondent was represented by experienced legal counsel who 
are associated with the auction markets’ national association and 
appear regularly in Packers and Stockyards Act cases. Respon- 
dent’s counsel did not argue before Judge Baker or on appeal that 
there is any inconsistency in finding that respondent violated the 
Act by marking up the purchase prices to the University, and, 
also, by not remitting the fraudulently obtained money to the con- 
signors. Since the issue is not raised on appeal, and since de- 
frauding either the consignors or the University in the circum- 
stances of this case would fully justify a 45-day suspension order, 
there is no need to remand the proceeding for further develop- 
ment of the exact nature of respondnt’s violations. 


In two recent false weighing cases involving livestock auction 
market operators, the respondent’s registrations were suspended 
for 45 days (In re Red River Livestock Auction, 36 Agr Dec— 
(decided June 3, 1977), appeal pending) and 49 days (In re 
Overland Stockyards, 34 Agr Dec 1808 (1975) ). 


The respondent’s fraudulent mark-ups were at least as serious, 
if not more serious, than typical auction market false weighing 
cases. Both involve fraud adversely affecting third persons. More- 
over, in the present case, the amount of the fraudulent mark-ups 
went directly into respondent’s pocket whereas in false weighing 
cases the auction market operator gains only indirectly from the 
false weighing. 


5 The indirect advantage to a livestock auction market operator from falsely weighing livestock 
in favor of buyers was explained in In re George Townsend, 35 Agr Dec 1604, 1622 (1976), ap- 
peal pending, as follaws: 

Shortweighing or weighing livestock light creates a false market because buyers 
usually own scales and are aware of and compare the shrink which they receive at 
various auction markets. Weighing livestock at less than the true and correct weight 
favors the buyer in that the livestock will not show the amount of shrinkage that it 
would have shown if weighed accurately at the time of sale, When buyers know that 
they are getting so many cents per pound for the animal at its true weight. However, 
per pound for the true weight of the animal. Consignors are unaware of this because 
getting paid more for their livestock than they really are because they believe that 

(Footnote Continued on following page) 
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Judge Baker erroneously refused to let the Government’s expert 
witness testify as to the similarity between false weighing viola- 
tions and the present violations as part of the rationale for the ad- 
ministrative recommendation as to the sanction (Tr. 201-202). It 
has repeatedly been held that evidence as to the nature and ser- 
iousness of a violation should be received in order to support the 
administrative recommendation as to the sanction (see, e.g., In re 
J. Acevedo & Sons, 34 Agr Dec 120, 140-142 (1975), affirmed sub 
nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); 
In re J. A. Speight, 33 Agr Dec 280, 310-314 (1974) ; In re Pro- 
fessional and Lord, Sr., 32 Agr. Dec 585, 586-591 (1973). How- 
ever, in the present case, since the evidence excluded was in the 
nature of “legislative’’ facts which would have explained the na- 
ture of respondent’s violations and how they compared with false 
weighing, and since I am aware of such matters as a result of 
prior cases, there is no need for a remand to receive further evi- 
dence with respect to such matters. See, e.g., In re Trenton Live- 
stock, Inc., 33 Agr Dec 499, 515, 522-523 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4), in 
which I stated in an Appendix: 


Although the Administrative Law Judge erred in excluding the 
“background” legislative type evidence offered by the complainant 
in this case, the case will not be remanded to the Administrative 
Law Judge in view of the additional expense and delay that would 
result.12. Moreover, since J was administrator of the Packers and 
Stockyards Act regulatory program from 1962 to January 1971, I 
am thoroughly familiar with such “background facts. 


12 Respondents cannot complain about the absence of such facts 
being in the record, inter alia, because the complainant was willing 
to set forth on the record the relevant “legislative” facts, but the 
material was not included in the record because of the respondents’ 
strenuous objections to such evidence. In any event, it is settled that 
in devising a remedy, an agency “is not confined to the record of 
a particular proceeding.” Labor Board v. Seven-Up Co., 344 U.S. 
344, 348-349. 


It is the Department’s policy in all of the regulatory programs 
administered by the Denartment to impose severe sanctions for 
serious violations to serve as an effective deterrent not only to the 


(Footnote Continued from proceeding page) 

they are getting so many cents per pound for the animal at its true weight. However 
because of the short weights, they are actually getting less than the quoted sale price 
per pound for th true weight of the animal. Consignors are unaware of this because 
few of them own scales on which to weigh their livestock. Short-weighing of livestock 
thus tends to draw buyers and consignors to a stockyard from competing stockyards. 
The consignors lose money as a result of being short-weighed. 
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individual respondents but also to other potential violators.6 The 
rationale for this policy is set forth at length in the Appendix. 


There is no substance to respondent’s arguments that the De- 
partment’s sanction policy “is a classic example of prejudgment” 
and that the “Administrative Law Judges feel compelled to im- 
pose the sanction requested by the administrative officials and 
nothing short of that” (Respondent’s Appeal, p. 14). Neither the 
Judicial Officer nor the Administrative Law Judges feel com- 
pelled to impose the sanction requested by the administrative of- 
ficials. See, e.g., In re Overland Stockyards, 34 Agr Dec 1808 
(1975), in which the Judicial Officer reduced the sanction recom- 
mended by the administrative officials in a false weighing case 
from 90 days to 49 days; and In re Breckenridge Auction & Sales 
Company, P&S Doc. No. 5114 (Initial Decision filed May 16, 
1977), in which Judge Baker reduced the sanction recommended 
by the administrative officials from 21 to 7 days. 


Under the Department’s sanction policy, mitigating circum- 
stances are always to be considered. But there are no mitigating 
circumstances in this case. The respondent argues that the Uni- 
versity was frequently slow in paying for livestock; that on oc- 
casion, respondent had to take back animals which did not meet 
the University’s criteria; and that the University would have had 
to pay substantially more for livestock if, instead of utilizing res- 
pondent’s buying services, it had sent its own buyer to buy the 
livestock. But those are circumstances relevant in negotiating 
with the University as to the amount of respondent’s commission ; 
and in deciding whether to file a higher buying tariff with com- 
plainant.? They do not in any manner justify false and fraudulent 
mark-ups in the purchase prices. 


Respondent argues in its Appeal, p. 11: 


In addition, the Administrative Law Judge also found that it 
was the respondent’s belief that the contract of procurement be- 
tween respondent and the University of California at Davis super- 


6 See, e.g., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. Maine 
Potato Growers, Inc. v. Butz, 450 F.2d 518 (C.A. 1); In re Southwest Produce, 34 Agr Dec 160, 
178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re 
J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); Im re Marvin Tragash Co., 88 Agr Dec, 1884, 1914 
(1974), affirmed sub nom, Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 
(C.A. 5); In re Trenton Livestock, 83 Agr Dec 499, 539 (1974), affirmed sub nom, Trenton 
Livestock, Inc. v. Butz 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr Dec 53, 64 (1974), 
affirmed sub nom, Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 


7 The buying charge could not, of course, exceed “one-half of the selling commission charges 
in effect at the market” (9 CFR 201.62). 
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seded the provisions of the “Act”, and regulations promulgated 
thereunder and specifically relieved respondent of formal compli- 
ance with these mandates.® 


6 See In re American Fruit Purveyors, Inc., 30 Agr Dec 1542, 
1587 (1971) for express recognition of implied agreement exempting 
respondent from compliance with payment procedures set forth 
under the Perishable Agricultural Commodities Act (46 Stat. 531, 
as amended, 7 U.S.C. 499a, et seq.) 


However, Judge Baker did not find that it was the respondent’s 
belief that the contract of procurement between respondent and 
the University superseded the provisions of the Act. Judge Baker 
merely stated, in arriving at her conclusions that respondent vi- 
olated the Act, that “careful consideration has been accorded 
respondent’s contentions, including those to the effect that Respon- 
dent’s working arrangement with the University negated or re- 
placed its statutory and regulatory obligations * * * ” (Initial 
Decision, p. 11). There is nothing in Judge Baker’s decision which 
indicates that she concluded that respondent believed it to be law- 
ful to mark up the purchase prices of the livestock purchased on 
order for the University, or to charge a higher commission than 
was set forth in respondent’s tariff. Judge Baker specifically con- 
cluded that ‘“[ijn the present proceeding the Respondent has not 
shown any mitigating circumstances as to those violations found” 
(Initial Decision, p. 21) .8 


Respondent’s reliance in his Appeal, p. 11, fn. 6, on In re Amer- 
ican Fruit Purveyors, Inc., 30 Agr Dec 1542, 1587 (1971), is mis- 
placed. Respondent cites the case as an example of “express recog- 
nition of implied agreement exempting Respondent from compli- 
ance with payment procedures set forth under the Perishable 
Agricultural Commodities Act.” But the facts and regulations in- 
volved in the American Fruit Purveyors case have no relevancy 
to the present case. In the American Fruit Purveyors case, the 
regulations provided (7 CFR 46.2 (aa) (5)): 


(aa) “Full payment promptly” is the term used in the act in 
specifying the period of time for making payment without commit- 
ting a violation of the act. The contracting parties have the right 
to agree as to when payment is due in connection with any transac- 


8 Even if respondent had erroneously believed that it was lawful to falsely mark up the pur- 
chase prices and to charge a commission greater than that set forth in his tariff, I would not 
regard that as a circumstance which would warrant reducing the sanction. If ignorance as to 
such fundamental principles were regarded as relevant, leading to reduced sanctions, it would 
ously undermine effective enforcement of the Act. By way of analogy, it has repeatedly 
been held that a violation is wilful notwithstanding an erroneous view that particular conduct 
is lawful. See the cases cited in In re Henry S. Shatkins, 34 Agr Dec 296, 298-305 (1975). 
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tion. in the absence of such agreement, “full payment promptly”, 
for the purpose of determining violations of the act, means: 


* * * 


(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted after arrival at 
the contract destination without complaint by the buyer * * *. 


It was held in the American Fruit Purveyors case that since the 
regulations do not specify that only express agreements exempt 
a buyer from the 10-day payment rule, an implied agreement for 
delayed payment exempted a buyer from the 10-day rule (30 Agr 
Dec at 1555-1561). That holding has no relevancy here. 


In short, the respondent’s fraudulent price mark-ups warrant 
a 45-day suspension order, and charging higher buying commis- 
sions than were specified in respondent’s tariffs, after two warn- 
ing letters, would also justify a reasonable suspension period in 
addition to such 45 days. But since it is the policy of the Judicial 
Officer never to increase the sanction recommended by the ad- 
ministrative officials (see, e.g., In re Braxton M. Worsley, 33 Agr 
Dec 1547, 1568 (1974) ), there is no need to consider what addi- 
tional sanction would be appropriate for the tariff violations. 


II. Respondent Should be Ordered to Cease and Desist from 
Permitting His Ringmen to Purchase Livestock from 
Consignments. 


With respect to Findings 13 and 14, supra, involving purchases 
from consignments by respondent’s ringmen, Vernon Jungkeit 
and Anthony Dutra, Jr., Judge Baker found (Initial Decision, 
p. 9): 


Due to the closeness of the family relationships, the possibility of 
bookkeeping errors and the similarity of names, the buyers’ invoices 
are not adequate to establish that the ringmen, Vernon Jungkeit, 
and Anthony Dutra, Jr., actually made the purchases which Com- 
plainant alleges. The record evidence fails to establish that Res- 
pondent permitted Vernon Jungkeit and Anthony Dutra, Jr., to pur- 
chase livestock from consignment. 


14. The record evidence is insufficient to conclude that the pur- 
chases referred to in Finding of Fact No. 18 were made by other 
individuals having a partnership relationship with either Vernon 
Jungkeit or Anthony Dutra, Jr., as respects the transactions in- 
volved. 


Notwithstanding the great weight that I give to findings of 
fact by Administrative Law Judges (see, e.g., In re Whaley and 
Groover, 35 Agr Dec 1519, 1521 (1976)), I am constrained to 
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differ with Judge Baker’s findings in this respect in view of 
documentary evidence and admissions by respondent, which com- 
pel a contrary conclusion.® Respondent is required by law to keep 
accurate business records (7 U.S.C. 221; see, also 9 CFR 201.48- 
201.50). Respondent’s records show that Vernon Jungkeit, who 
admittedly was acting as a ringman in the relevant transactions 
(Tr. 237), purchased livestock from consignments on five occa- 
sions, viz., June 21, July 5, July 19, July 26, and August 2, 1972 
(CXs 27a(1) ; 28a(2) and (3) ; 29a(1); 30a(1) ; 81a(1)). Based 
on the entire record, I conclude that Vernon Jungkeit, and not his 
brother Al, purchased the livestock on those occasions. 


On June 21, 1972, Vern Jungkeit is listed on the “Statement and 
Bill of Sale” as the buyer of two head of livestock selling for $260 
(CX 27a(1)). Similarly, respondent’s accounts receivable ledger 
lists Vern Jungkeit as the buyer (CX 27a(2)). On July 5, 1972 
“Jungkeit” purchased 50 head of livestock for $10,233.57 and 
“Vern Jungkeit”’ purchased 6 head for $1,487.31 (CX 28a(1-2)). 
The fact that Vern Jungkeit purchased both lots is confirmed by 
respondent’s accounts receivable ledger, which lists Vern Jung- 
keit as the purchaser of $11,720.88 worth of livestock on July 5, 
1972 (CX 28a(3)). This is the sum of the two lots referred to 
above. It is of particular significance that on one of the two buy- 
er’s invoices, the name “Al” is marked out and “Vern” is written 
above it (CX 28a(2)). This shows a conscious distinction between 
“Al” and “Vern”. Finally, “Vern Jungkeit” is listed as the buyer 
of livestock on buyer’s invoices dated July 19, July 26, and August 
2, 1972 (CXs29a(1), 30a(1), 31a(1)). 


The only contrary evidence is respondent’s uncorroborated tes- 
timony that “Al did the buying and he was in the audience and 
Vernon probably paid for some of them, as they were partners 
on that ranch, and they bought a lot more cattle than are stated 
here” (Tr. 231). Respondent’s explanation of why Vern Jungkeit 
was listed as the buyer in these transactions was that “it was 
surely just a paper error of some kind” (Tr. 231). 


Neither Vernon nor Al Jungkeit testified. Under the settled 


9 An ageney may, in appropriate circumstances, disagree with an Administrative Law Judge 
as to the facts, See, e.g., F.C.C. v. Allentown Broadcasting Co., 349 U.S. 358, 364-365; Univer- 
sal Camera Corp. v. Labor Bd., 340 U.S. 474, 492-497; Radio Comm’n v. Nelson Bros, Co., 289 
U.S. 266, 285-286; Southern Nat. Mfg. Co., Ine, v. Environmental Pro, Agcey., 470 F.2d 
194, 197 (C.A. 8); Retail, Wholesale and Department Store U. v. N.L.R.B., 466 F.2d 
880, 387 (CA. D.C.); OKC Corp. v. F.T.C. 455 F.2d 1159, 1162-1168 (C.A. 10); Niw v. 
N.L.R.B., 418 F.2d 1001, 1008 (C.A. 5); Joy Silk Mills v. National Labor Relations Board, 
185 F.2d 732, 742 (C.A, D.C.), certoirari denied, 841 U.S. 914; Davis, Administrative Law 
Treatise (1958 and 1970 Supp.), § 10.04). 
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principle which has been followed in many proceedings before 
this Department!® and in many judicial proceedings,11 I infer 
that their testimony would have been adverse. “It is certainly a 
maxim that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the 
power of the other to have contradicted.’’ Lord Mansfield, in 
Blatch v. Archer, Cowp. 66, quoted with approval in Wigmore, 
Evidence (38rd ed. 1940), § 285.12 


Considering the circumstances that respondent’s own records 
show Vern Jungkeit as the buyer in these five transactions (CXs 
27-31), that respondent’s records consciously differentiated be- 
tween “Vern” and “Al” on one occasion (CX 28a(2)), that Vern 
Jungkeit paid for the livestock (Tr. 231, 237), that neither Vern 
nor Al Jungkeit testified, and that respondent is required by sec- 
tion 401 of the Act (7 U.S.C. 221) to keep records which accur- 
ately reflect the true nature of all transactions at his stockyard, 
I conclude that Vernon Jungkeit was the actual buyer of the live- 
stock in question. 


But even if the livestock had been purchased by Vernon Jung- 
keit’s brother, Al, on those five occasions, respondent admitted 
that Vernon and Al Jungkeit were partners at the time of the 
transactions (Tr. 231, 237), that Vernon Jungkeit was in the 
ring at the time the animals were purchased (Tr. 237), and that 
Vernon Jungkeit profited from the resale of the animals so pur- 
chased (Tr. 237). Hence the transactions would have been just as 
unlawful if Vernon Jungkeit’s agent (7.e., partner) had purchased 


10 See, e.g., In re DeJong Packing Company, 36 Agr Dec (decided June 30, 1977); In 
re Central Arkansas Auction Sale, Inc., 36 Agr Dec— (decided May 6, 1977), appeal pend- 
ing; In re Livestock Marketers, 35 Agr Dee 1552, 1558 (1976); In re Whaley and Groover, 35 
Agr Dec, 1519, 1522 (1976); In re Ludwig Casca 34 Agr Dee 1917, 1929-1930 (1975); In re 
Braxton M. Worsley, 33 Agr Dee 1547, 1571-1572 (1974); In re Trenton Livestock, Inc., 33 
Agr Dec 499, 514 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 
(C.A. 4); In re J. A. Speight 83 Agr Dec 280, 300-301 (1974); and In re Sy B. Gaiber & Co., 
31 Agr Dee 474, 499 (1972). 

11 See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RF, U.S. 581, 
598; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’r of Im- 
migration, 278 U.S. 108, 111; Bilokumsky v. Tod 2638 U.S. 149, 153-155; Kirby v. Tallmadge, 
160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 1362-1870 (C.A. D.C.); 
Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); Hoffman v. 
C..LR., 298 F.2d 784 788 (C.A, 3); Neidhoefer v. Automobile Ins. Co. of Hartford, Conn., 
182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. Staples, 272 F.2d 829, 
834-885 (CA. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 
805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 (C.C. P.A.); National Labor 
Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari denied; 
304 U.S. 576. 

12 There is no explanation as to why Al Jungkeit failed to testify. Vernon Jungkeit was on 
jury duty at the time of the hearing, but no effort was made by respondent to attempt to obtain 
his testimony by delaying the hearing, or otherwise. 
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the livestock for their partnership (9 CFR 201.57(a)). The Act 
has the familiar provisions making the act or omission of an agent 
also the act or omission of the principal (7 U.S.C. 223). 


The reguiations provide (9 CFR 201.57 (a) ) : 


§ 201.57 Livestock sold at auctions; purchases from consignments. 


(a) No market agency engaged in selling consigned livestock 
at auction shall permit its owners, officers, agents, or employees to 
purchase livestock from consignments for resale for their own specu- 
lative accounts, nor shall it permit its owners, officers, agents, or 
employees to enter into any agreements, relationships, or associa- 
tions with other parties whereby such owners, officers, agents, or 
employees shall share, directly or indirectly, in profits realized 
from resale of livestock purchased out of consignments; nor shall 
such market agency permit auctioneers or weighmasters, or other 
employees performing duties of comparable responsibility in con- 
nection with the actual conduct of auction sales by the market agen- 
cy, to purchase livestock out of consignments for any purpose for 
their own account, * * * 


Since auctioneers, weighmasters and other employees perform- 
ing duties of comparable responsibility cannot purchase livestock 
out of consignments for any purpose for their own account, they 
cannot have an agent (i.e., a partner) purchase livestock for them 
(i.e., for their partnership). 


In addition to the five Jungkeit transactions, the record shows 
that Anthony Dutra, Jr., was a partner with his father, who pur- 
chased livestock from consignments while Anthony Dutra, Jr., 
was acting as ringman. Anthony Dutra, Sr., testified that he and 
his son were partners in their farming and ranching business (Tr. 
158), and this fact is reflected on the Statement and Bill of Sale 
pertaining to the March 21, 1973, transaction, which lists the 
buyer as “Dutra and Son” (CX 33a(1)). In these circumstances, 
I conclude that Anthony Dutra, Jr., while acting as ringman, 
was a partner in transactions involving his father’s purchase of 
livestock from consignments for the partnership. 


The question of whether a ringman is an employee “perform- 
ing duties of comparable responsibility [to an auctioneer or 
weighmaster| in connection with the actual conduct of auction 
sales by the market agency” has not been decided in a litigated 
case. It is, however, the longstanding position of the Packers 
and Stockyards Administration that the duties of a ringman are 
comparable to those of an auctioneer or weighmaster. This posi- 
tion is reflected in numerous cases resolved on a consent basis. 
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See, e.g., In re Phoenix Livestock Market, 32 Agr Dec 459 (1973) ; 
In re Bedford Livestock Market, Inc., 32 Agr Dec 426, 428 
(1973); In re Martin-Blomquist & Lee, 32 Agr Dec 1424 
(1978) ;13 In re Columbus-Muscogee Livestock, 31 Agr Dec 683, 
65, 72 (1972). The position of the Packers and Stockyards Ad- 
ministration is well-known and accepted in the industry. Res- 
pondent testified that “the ringmen definitely know that they 
are not allowed to buy cattle” (Tr. 231). 


Edward Coles, an expert witness for complainant, testified as 
to the duties and responsibilities of a ringman as follows (Tr. 
195-196) : 


Q. What are the duties and responsibilities of a ringman, can 
you go into a little more detail? 


A. Yes, a good ringman is a real asset to the selling part of 
the livestock for the consignors. Usually a good ringman not only 
knows the buyers, he knows the prospective ranchers and farmers 
who attend the sale, who want to purchase livestock. Many times the 
buyers and ranchers and farmers will give a ringman their bid 
when they don’t give them to the auctioneer. A good ringman will 
receive the bids and pick up bids many times that the auctioneer 
may miss. 


Q. In your opinion are a ringman’s responsibilities and duties 
comparable to those of an auctioneer or weighmaster. 


A. Yes. We consider a selling team, a market operator, as in the 
ring, his auctioneer, his clerk and the ringman should all be work- 
ing as a team to get the highest dollar for the consignor. 


Accordingly, respondent violated the Act when he permitted 
his ringmen to purchase livestock from consignments either dir- 
ectly or through partners. Respondent should be ordered to cease 
and desist from this practice. 


In addition, the customary provisions to prevent evasion of a 
suspension order, which have been included in suspension orders 
in recent years, should be included (see In re George Townsend, 
35 Agr Dec 1604, 1607 (1976), appeal pending). 


ORDER 


Respondent Eric Loretz, individually or through any corporate 


18 In In re Martin-Blomquist & Lee, it was held to be a violation of sections 307 and 312(a) 
of the Act and of sections 201.57(a) and 201.60(a) of the regulations to permit a ringman 
to purchase consigned livestock either for his own account or for an account in which he had 
an ownership interest. 
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or other device, in connection with his operations as a market 
agency or dealer, shall cease and desist from: 


1. Accounting to persons for whom purchases are made on a 
commission basis at prices higher than the prices paid by res- 
pondent for such purchases; 


2. Executing, or causing persons subject to the Act to execute, 
false or incorrect invoices or other documents in connection with 
livestock transactions in commerce; 


3. Causing false or incorrect invoices or other documents to 
be made a part of the accounts and records of any person subject 
to the Act; 


4. Failing to transmit or deliver to persons for whom pur- 
chases of livestock are made on a commission basis a full, true 
and correct accounting of such purchase transactions ; 


5. Charging, demanding or collecting a greater or less or dif- 
ferent compensation for stockyard services furnished at a posted 
stockyard than the rates and charges specified in the schedule 
of rates and charges filed with the Secretary of Agriculture and 
in effect at the time such services are furnished ; 


6. Purchasing consigned livestock and reselling such livestock 
on the same day at a higher price than that remitted to the con- 
signor without remitting to said consignor, in a separate account- 
ing, such additional price; 


7. Filling orders for the purchase of livestock on a commis- 
sion basis with his own livestock without disclosing the true own- 
ership of the livestock to the persons for whom such order pur- 
chases are made; 


8. Issuing accounts of sale which fail to show the true and 
correct names of the purchasers of consigned livestock ; 


9. Retaining copies of false and incorrect accounts of sale and 
accounts of purchase as a part of his business records; and 


10. Permitting his ringmen or any other employees engaged 
in the actual conduct of auction sales to purchase livestock out of 
consignment for any purpose for their own account. 


Respondent is suspended as a registrant under the Act for a 
period of 45 days. 


The cease and desist provisions of this Order shall become ef- 
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fective on the day after service of this Order. The suspension pro- 
visions of this Order shall become effective on the 15th day after 
service of this Order; Provided, however, that if by any means or 
device whatever, all or part of the suspension period is not effec- 
tively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not 
effectively served) shall be (i) the date fixed by a court of com- 
petent jurisdiction which issues an appropriate order with respect 
thereto, or (ii) upon a showing made by complainant that it is 
not likely that such an order will be entered by any court, the 
date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefintely for this lim- 
ited purpose). 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974) :* 


(No. 17,879) 


In re WARREN FE. BANDY. P&S Docket No. 5374. Decided July 
11, 1977. 


Consent order — Sanction 


Respondent has consented to the order herein against him for violating the 
Act and the regulations in connection with his operations as a dealer 
thereunder in the issuance of insufficient funds checks, failing to pay 
when due for livestock purchased and accepted in commerce, and to 
comply with the bonding requirements of the Act. Respondent is sus- 


* Appendix omitted.—Ed. 
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pended as a registrant under the Act for 30 days, and thereafter until 
he is in full compliance with the bonding requirements. 


Allan R. Kahan, for complainant. 
Larry M. Dickey, East Palestine, OH, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Warren E. Bandy, hereinafter referred to as the res- 
pondent, is an individual, whose address is R.F.D. +2, East Pales- 
tine, Ohio 44413. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on October 22, 1970. Respondent was notified by certi- 
fied mail on or about October 2, 1970, that if he continued his live- 
stock operations without bond coverage or its equivalent as re- 
quired under the Act and the regulations, he would be in violation 
of section 312 (a) of the Act and sections 201.29 and 201.30 of 
the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce, and 
in purported payment therefor, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.43(b) of the 
regulations (9 CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as the respondent has consented to the order set 
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forth below and the complainant has recommended that the order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds to 
pay such checks or drafts on deposit in the bank account from 
which such checks or drafts are to be paid; and 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (80) days and thereafter until he complies fully 
with the bonding requirements under the Act and the regulations. 
When he has complied with such requirements, a supplemental 
order will be issued in this proceding terminating the suspension 
after the expiration of the thirty (30) day period. The suspension 
provisions of this order shall become effective on the sixth day 
after service thereof on the respondent; Provided, however, that 
if by any means or decree whatever all or part of the suspension 
period is not served during the period indicated above, the effec- 
tive date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be the date fixed by a court 
of competent jurisdiction which issues an appropriate order with 
respect thereto. 


This order shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 
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(No. 17,880) 


In re FRANK GIUNTA. P&S Docket No. 5346. Decided July 12, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
him for violating the Act and the regulations in connection with his 
operations as a packer thereunder as found herein. Respondent is or- 
dered to cease and desist from said violations. 


Kenneth H. Vail and Stephen E. Hart, for complainant. 
Jay Meyers, Philadelphia, PA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondent violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)) issued thereunder. This decision is entered pursuant 
to the consent decision provisions of the rules of practice applic- 
able to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Frank J. Giunta is an individual, who at all times material 
herein, was doing business as Giunta Wholesale Meats, with his 
principal place of business located at 1138 Washington Avenue, 
Philadelphia, Pennsylvania 19147. 


2. Respondent, at all times material herein, was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


3. Respondent, at all times material herein, was a packer, 
within the meaning of and subject to the provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent Frank J. Giunta, individually, as a partner with 
any other person, or through any corporate or other device, in 
connection with his operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price for live- 
stock, meat, meat food products and poultry purchased in com- 
merce. 


The provisions of this Order shall become effective on the first 
day after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 
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(No. 17,881) 


In re J. BERNARD REDEISS, SR. and JOYCE REDEISS. P&S Docket 
No. 5882. Decided July 12, 1977, as to Joyce Redeiss. 


Consent order 


Respondent Joyce Redeiss has consented to issuance of a cease and desist 
order against her for violating the Act and the regulations issued 
thereunder as found herein. Said respondent is ordered to cease and 
desist from the violations as set forth in the Order herein. 


Rodney J. Streff, for complainant. 
Warren D. Sundstrand, Paw Paw, MI, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
202.1 et seq.). 


Respondent Joyce Rediess has filed an answer in which she 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the Rules of Practice (9 CFR 202.1 
et seq.), and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations of 
the Complaint, the order to become effective on the first day after 
service upon Respondent Joyce Rediess. Complainant has recom- 
mended that the order consented to by said respondent be issued. 


FINDINGS OF FACT 


1. (a) J. Bernard Rediess, Sr. and Joyce Rediess, herein- 











1112 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1111 


after referred to as the respondents, are partners, doing business 
as Reznik’s Packing Plant, with their principal place of business 
located at Route 1, South Haven, Michigan 49090. 


(b) Respondents are, and at all times material herein 
were, engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) Respondents are, and at all times material herein 
were, a packer within the meaning and subject to the provisions 
of the Act. 


2. Respondents, in connection with their operations as a pack- 
er, on or about the dates and in the transactions set forth in para- 
graph II of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were re- 
turned unpaid because respondents did not have sufficient funds 
available on or deposit in the bank account upon which they were 
drawn to pay such checks when presented for payment. 


3. (a) Respondents, in connection with the transactions set 
forth in paragraph I of the Complaint, purchased livestock in 
commerce and failed to pay, when due, the full purchase price of 
such livestock. 


(b) In addition to the transactions set forth in paragraph 
Il(a) of the Complaint, respondents, in connection with their 
operations as a packer, on or about the dates and in the transac- 
tions set forth in paragraph III(b) of the Complaint, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


(c) As of November 30, 1976, there remained unpaid ap- 
proximately $17,198.48 for the livestock purchases by respondents 
set forth in the Complaint. 


4. (a) As of September 30, 1976, respondents, doing busi- 
ness as Reznik’s Packing Plant, had current liabilities totaling 
$80,049 and current assets totaling $39,708, resulting in an ex- 
cess of current liabilities over current assets of $40,341. 


(b) As of November 30, 1976, respondents, doing business 
as Reznik’s Packing Plant, had current liabilities totaling $94,325 
and current assets totaling $28,799, resulting in an excess of cur- 
rent liabilities over current assets of $65,526. 


(c) Respondents’, doing business as Reznik’s Packing 
Plant, current liabilities presently exceed their current assets. 
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(d) Respondents, doing business as Reznik’s Packing 
Plant, since September 30, 1976, have engaged in the business of 
a packer purchasing livestock in commerce notwithstanding that 
during that period while they so operated, their current liabilities 
exceeded their current assets. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 herein, 
respondents have violated section 202(a) and 409 of the Act (7 
U.S.C. 192(a) and 228(b)) and section 201.43(b) of the regula- 
tions (9 CFR 201.43 (b) ). 


By reason of the facts found in Finding of Fact 4 herein, re- 
spondents’ financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


Inasmuch as respondent Joyce Rediess has consented to the 


_ issuance of the order set forth below, and the complainant has 


recommended that such order be issued, the order will be issued. 


ORDER 


Respondent Joyce Rediess, her officers, agents and employees in 
connection with respondent’s operation as a packer doing business 
as Reznik’s Packing Plant, its successors or assigns or respondent 
Joyce Rediess individually or through any corporate or other de- 
vice, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price for live- 
stock ; 


2. Issuing checks or drafts in payment for livestock without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts; 
and 


3. Purchasing livestock while current liabilities exceed current 
assets unless the full purchase price of such livestock is paid at the 
time of purchase. 


Such order shall have the same force and effect as if entered 
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after full hearing and shall be effective on the first day after serv- 
ice upon respondent Joyce Rediess. 


Copies hereof shall be served upon the parties. 


(No. 17,882) 


In re CORDELE LIVESTOCK Co. and FRED KIGHT. P&S Docket No. 
5099. Decided July 15, 1977. 


Accountings — based on false and incorrect weights — Account and 
records — incomplete or incorrect — False and incorrect weights — 
paying sellers on the basis of — Receipts — handwritten in lieu of printed 
scale tickets for purpose of false entries — Scales — back-balancing of — 
Scale tickets — failure to issue in conformity with regulations — Sanction 


Where respondents wilfully violated the Act and the regulations in connection 
with their operations as a market agency thereunder as found herein, 
respondents are ordered to cease and desist from said violations. And 
respondent Cordele Livestock Co. is suspended as a registrant under the 
Act for 45 days. 


William J. Weber, Administrative Law Judge. 
John EF. Ford and Dennis L. Strawderman, for complaint. 
G. Hughel Harrison, Lawrenceville GA, and C. C. ‘Tad’ 
Sanders, Kansas City, MO, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), Administrative Law Judge 
William J. Weber filed an initial Decision and Order on May 20, 
1977, in which he suspended the corporate respondent’s registra- 
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tion for 45 days and ordered both respondents to cease and desist 
from various practices involving shortweighing of livestock. 


The respondents appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases sub- 
ject to the Administrative Procedure Act has been delegated (37 
F.R. 28475; 38 F.R. 10795; 42 F.R. 4895).* The respondents’ re- 
quest for oral argument, which is discretionary (9 CFR 202.18 (b) 
(1)), is denied inasmuch as thorough briefs have been filed by 
the parties, and the issues involved here have been settled by prior 
decisions. 


After a careful study of the entire record in this proceeding, 
Judge Weber’s initial Decision and Order is adopted as the final 
Decision and Order with minor changes (particularly on pp. 17, 
22, 24 and 25 of the initial Decision), followed by additional con- 
clusions by the Judicial Officer. The last section of Judge Weber’s 
conclusions, § V, relating to the length of the suspension order, is 
omitted. In lieu thereof, the reasons for the 45-day suspension 
order are set forth at great length in the additional conclusions by 


.the Judicial Officer. In addition, the order has been strengthened 


by adding the customary provisions to prevent evasion of a sus- 
pension order, which have been included in suspension orders in 
recent years (see, e.g., In re George Townsend, 35 Agr Dec 1604, 
1607 (1976), appeal pending). 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 USC 181 et 
seq., “the Act’’). It was instituted by a complaint filed by the Ad- 
ministrator of the Packers and Stockyards Administration, United 
States Department of Agriculture. 


The complaint issued against Respondent Cordele Livestock Co. 
and Fred Kight, its president, alleged that in the course of oper- 
ating a business of selling livestock on a commission basis in com- 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having been 
involved with the Department’s regulatory programs since 1949 (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
Program). 
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merce, the respondents wilfully weighed livestock consigned for 
sale on a weight basis at less than the true and accurate weights, 
and issued accounts of sale on the basis of such false weights, 
failed to issue scale tickets and otherwise operated the livestock 
scales contrary to the regulatory requirements. 


Such acts are alleged to be unfair and deceptive practices in vio- 
lation of sections 307 and 312(a) of the (7 USC 208 and 213 
(a)), as well as violations of the related regulations (9 CFR 
201.49, 201.55, 201.71 and 201.73-1). 


In addition the complaint alleges that respondents failed to keep 
accounts and records which fully and correctly disclosed all trans- 
actions in the business, in violation of section 401 of the Act (7 
USC 221) and the related regulations (9 CFR 201.46(a)). 


Respondents filed an answer to the complaint in which they ad- 
mitted the jurisdictional allegations and denied all other allega- 
tions, and requested a hearing on the issues. 


A hearing was held on August 19 and 20 1975 in Cordele, 
Georgia. Respondents were represented by G. Hughel Harrison, 
Lawrenceville, Georgia. Dennis L. Strawderman, Office of the 
General Counsel, United States Department of Agriculture, ap- 
peared as counsel for Complainant. 


Cordele Livestock Co. (“the corporate respondent”) its a cor- 
poration with its principal place of business located at Cordele, 
Georgia. Said corporate respondent at all times material here op- 
erated a stockyard posted under and subject to the Act, at which 
the following described transactions occurred. Throughout this 
period the corporate respondent was engaged in the business of 
selling livestock on a commission basis at this stockyard and was 
registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 


Respondent Kight at all times material here was the sole owner 
and president of the corporate respondent. He controlled the live- 
stock operation of said corporate respondent and was engaged in 
the business of conducting and operating the Cordele Livestock 
Co. stockyards, selling livestock in commerce on a commission 
basis at the stockyard. 


On August 14 1974 employees of complainant purchased 21 hogs 
in Hawkinsville, Georgia. Seven of these hogs were to be used in a 
direct-sale-type weighing investigation of respondent’s operation 
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at the market in Cordele, Georgia on August 15 1974. In the early 
evening of August 14 1974 the 7 hogs to be used in the weighing 
investigation of Respondents, along with the other 14 hogs pur- 
chased, were placed in a holding pen. These hogs at that time were 
given one bushel of shelled corn upon which to feed, a minimal 
amount of feed. They were given no further food and at noon the 
next day, August 15 1974, the 7 hogs here involved were taken off 
water. 


In a direct-sale investigation two trucks are used by the Gov- 
ernment. One truck is a 2-ton vehicle in which the anmials are 
weighed and taken to a prearranged location near the market to 
be investigated. The 2-ton truck is equipped with a Fairbanks- 
Morse 3,000 pound capacity self-contained animal scale. This scale 
is equipped with a type-registering weighbeam with 1-pound 
minimum graduations. The truck is also equipped with a stock 
rack to keep the livestock on the scale when being weighed. Addi- 
tionally, the truck carriers 1,500 pounds of calibrated test weights 
which are used to test the scale each time it is used. The second 
truck is a 3/4-ton pickup. This truck is used to haul the hogs into 


_ the market to be investigated. 


At approximately 5 pm on August 15 1974 the government 
2-ton truck was backed up to the loading chute at the Hawkins- 
ville market. The truck was then jacked up and leveled using a 
spirit level. Blocks were then placed under the truck bed to take 
the tension off the springs in order to make the truck bed rigid. 
The single animal scale, referred to above, was then set up and 
tested for accuracy using 500 pounds of test weights. Five hun- 
dred pounds exceeds the weight of any hog weighed on this scale 
during the investigation. The scale was tested in accordance with 
the procedure set forth in Scales and Weighing Memorandum No. 
3 issued by the Packers and Stockyards Administration, 9 CFR 
201.72-1. This procedure is generally accepted in the industry for 
testing scales. The scale was found to be well within the allowable 
tolerance and was accurate for weighing livestock. 


At approximately 5:38 pm, these 7 hogs were identified and in- 
dividually weighed on the scale by Douglas Pichard under the sup- 
ervision and control of Morgan W. Stephens. The weighing of the 
7 hogs was completed at approximately 5:50 pm. At this time the 
hogs were very gaunt. As the hogs were irdividually weighed, in- 
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dividual scale tickets were prepared which gave the time the ani- 
mal was weighed, the weight of the animal, a specific identifica- 
tion of the animal, and noted that the balance had ben checked 
prior to the weighing. The scale ticket also contained the initial of 
the individual weighing the hogs, Mr. Pichard. After the last hog 
had been weighed on the single-animal scale mounted on the truck, 
the weighbeam assembly of the scale was disassembled, the 
weighbridge was tied down and the jacks and blocks under the 
trucks were removed. Immediately therafter, these 7 hogs, which 
were still on the 2-ton truck, were driven approximately 31 miles 
to a prearranged location in Cordele, Georgia. 


Upon arrival at the prearranged location the 2-ton truck was 
again jacked up and blocked to take the tension off the springs 
and to make the truck bed rigid. The truck was also leveled using 
the spirit level. The single animal scale was then set up and again 
tested for accuracy using the same testing procedure previously 
described. The scale was found to be well within the allowable 
tolerance and accurate for weighing livestock. The spot picked 
as the prearranged location was an abandoned service station just 
off of I-75. The truck at the time of the weighing was resting on a 
black asphalt surface. These 7 hogs were then again individually 
weighed by Mr. Pichard under the supervision and control of Mr. 
Stephens. The method of identification, the weighing, and the fill- 
ing out of the scale tickets was the same as previously described. 
The weighing began at approximately 6:50 pm and was completed 
at approximately 7 pm. At this time the hogs were very gaunt. 
After each hog had been weighed it was driven off the scale onto 
a pickup truck. After the last hog had been weighed on the single 
animal scale mounted on the truck, the weighbeam assembly of 
the scale was disassembled, the weighbridge was tied down and 
the jacks and blocks under the truck were removed. Immediately 
after this had been completed, Mr. Stephens drove the pickup 2.8 
miles to the market. 


Upon arriving at the respondent’s market, Mr. Stephens was 
assisted by an employee of the market in unloading the hogs. The 
hogs after being sorted by the employee were weighed by Mr. Fred 
Kight. The first hog was weighed at 7:09 pm by Mr. Kight and 
the last was weighed at 7:11 pm. Upon completion of the weigh- 
ing, Mr. Stephens was given a “Receipt for Livestock” which 
purportedly reflected the weights obtained by Mr. Kight. Ap- 
proximately 21 minutes had lapsed between the time that the 
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weighing had begun at the prearranged location and the comple- 
tion of the weighing by Mr. Kight. 


The two weighings (on Complainant’s scale and on Respon- 
dent’s scale) 21 minutes and 2.8 miles apart showed that the 7 
hogs weighed 84# less! on Respondent’s scale. Thus, because 
of the large discrepancy, it was decided to continue the investiga- 
tion the next week. 


The market sold these 7 hogs the next day, and Mr. Stephens 
returned to receive payment for them. At this time Mr. Stephens 
was given an extended copy of the Receipt for Livstock which he 
had been given the day before. The added material included the 
selling price (per hundredweight), market commission and net 
proceeds to be paid to Mr. Stephens from the sale. Mr. Stephens 
was given a check in that amount in payment from the sale. At no 
time was Mr. Stephens issued a scaleticket on any of the hogs 
which he consigned to the market on August 15. 


* * * 


On August 21 1974 employees of complainant purchased 21 hogs 
in Hakwinsville, Georgia. Seven of these hogs were to be used in 
another direct-sale-type weighing investigation of respondent’s 
operation at the market in Cordele, Georgia on August 22 1974. 
In the early evening of August 21 1974 the 7 hogs to be used in 
the weighing investigation of respondents, along with the other 
14 hogs purchased, were placed in a holding pen. These hogs were 
given one bushel of shelled corn upon which to feed. 


They were given no further food and at noon the next day, 
August 22 1974, the 7 hogs to be used in this investigation were 
taken off water. 


At approximately 5 pm on August 22 1974 the government 2-ton 
truck was backed up to the loading chute at the Hawkinsville mar- 
ket. The truck was jacked up and leveled (using a spirit level) and 
blocks were placed under the truck bed to take the tension off the 
springs in order to make the truck bed rigid. The single-animal 
scale mounted on the truck was then tested for accuracy, using 
500 pounds of test weights. Again five hundred pounds exceeded 
1A 190 Ib. hog on Complainant’s scale showed 180 Ibs. on Respondent’s scale, 211 Ibs. on Com- 
plainant’s scale was 200 Ibs. on Respondent’s scale, 3 hogs weighing 229 Ibs, 242 lbs., and 228 
Ibs. on Complainant’s scale, totaling 699 Ibs., were weighed as a group at 670 Ibs. on Respond- 


ent’s scale, while 2 hogs weighing 380 Ibs. and 384 lbs., totaling 764 Ibs. on Complainant’s scale 
were weighed together at 730 lbs. on Respondent’s scale. 
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the weight of any hog weighed on this scale during the investiga- 
tion. The scale was found to be well within the allowable tolerances 
and was accurate for weighing livestock. 


At approximately 5:40 pm the 7 hogs were identified and indi- 
vidually weighed on the scale by Douglas Pichard under the super- 
vision and control of Morgan W. Stephens. Mr. Bonham, the Area 
Supervisor of the Packers and Stockyards Administration for this 
area, was also present during the investigation conducted August 
22. The weighing of the 7 hogs was completed at approximately 
5:56 pm. As the hogs were individually weighed, individual scale 
tickets were prepared which gave the time the animal was 
weighed, individual scale tickets were prepared which gave the 
time the animal was weighed, the weight of the animal, a specific 
identification of the animal, and noted that the balance had been 
checked prior to that weighing. The scale ticket also contained the 
initial of Mr. Pichard as the individual weighing the hogs. After 
the last hog had been weighed on the single animal scale mounted 
on the truck, the weighbeam assembly of the scale was disassem- 
bled, the weighbridge was tied down and the jacks and blocks 
under the truck were removed. Immediately upon completion, the 
hogs which were still on the 2-ton truck were transported approxi- 
mately 31 miles to the same prearranged location in Cordele, 
Georgia as previously discussed. 


Upon arrival at the prearranged location the 2-ton truck was 
again packed up and blocked to take the tension off the springs 
and to make the truck bed rigid. The truck was also leveled using 
the spirit level. The single-animal scale mounted on the truck was 
then set up and again tested for accuracy. The scale was found to 
be well within the allowable tolerance and accurate for weighing 
livestock. The hogs were then individually weighed by Mr. Pich- 
ard, again under the supervision and control of Mr. Stephens. The 
method of identification and filling out the scale tickets were the 
same as previously described. 


The weighing began at approximately 6:52 pm and was com- 
pleted at approximately 7:01 pm. After each hog had been 
weighed, it was driven off the scale on the 2-ton truck onto a pick- 
up truck which was backed up to the 2-ton truck. After the last 
hog had been weighed on the single-animal scale mounted on the 
truck, the weighbeam assembly of the scale was disassembled, the 
weighbridge was tied down and the jacks and blocks under the 
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truck were removed. Immediately after this had been completed, 
Mr. Stephens drove the pickup 3.1 miles to the subject market. 


Upon arriving at the market, Mr. Stephens was assisted by an 
employee at the market in unloading the hogs. At this time Mr. 
Kight was away from the scale. The hogs were sorted by an em- 
ployee. Three hogs were then placed on the scale. Upon Mr. 
Kight’s return to the scale, he weighed the hogs already on the 
scale and also the remaining ones. The first hog was weighed at 
7:14 pm by Mr. Kight and the last at 7:18 pm. Upon completion 
of the weighing, Mr. Stephens was again given a “Receipt for 
Livestock” purportedly reflecting the weights obtained by Mr. 
Kight. Approximately 26 minutes had lapsed between the time 
that the weighing had begun at the prearranged location and the 
completion of the weighing by Mr. Kight. 


Between the weighings on complainant’s scale and respondent’s 
scale some 3.1 miles and 26 minutes apart, the 7 hogs showed a 
74+ weight loss.2 


Immediately after Mr. Stephens received the Receipt for Live- 


‘stock from respondent showing Respondent’s weights, he com- 


pared them with the weights which he had previously weighed 
the animals at just minutes before. It was apparent that a dis- 
crepancy in the weights existed. Mr. Stephens moved the 3/4 ton 
pickup away from the loading dock. He then signalled to Mr. 
Pichard and Mr. Bonham that he had apparently been short- 
weighed. These men then joined Mr. Stephens and continued the 
investigation. 


When Mr. Stephens, Mr. Bonham, and Mr. Pichard returned to 
the scale area, they observed an individual sitting at respondent’s 
scale. The individual identified himself as Willie Massey It was 
observed that he was in the process of printing scale tickets from 
the weights recorded on the Receipt for Livestock records. At the 
time that Mr. Massey was printing scale tickets, no livestock was 
on the scale platform. In effect Mr. Massey was “counterfeiting” 
scale tickets. 


Mr. Stephens introduced himself, Mr. Bonham, and Mr. Pichard 
to Mr. Massey and told him the purpose of the investigation. At 
2 A $25 Ib. showed 25 Ib. loss, 177 Ib. hoga7 lb. loss, 210 Ib. hog a 10 Ib. loss, a 195 bb. 


hog a 10 lb. loss, and 8 hogs (220 Ibs, 214 Ibs. and 228 lbs.) weighed as a group showed a 
22 Ib. loss on Respondent’s scale. 


oo 
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this time the balance on respondent’s scale was checked by the in- 
vestigators. It was back-balanced 4 pounds. 


Mr. Stephens and Mr. Bonham then went into the office to dis- 
cuss the investigation with Mr. Kight. They also asked for his per- 
mission to test the accuracy of the scale. This permission was 
given. The scale was tested using the same procedure which had 
been used by complainant in testing its own scale. Respondents 
have a Fairbanks-Morse scale with a 10,000 pound capacity. It is 
equipped with a type-registering weighbeam and has a Spinks 
balance indicator. Respondent’s scale was found to be well within 
the allowable tolerance and accurate for weighing livestock. 


After the scale test had been completed, Mr. Bonham, Mr. 
Pichard, and Mr. Stephens discussed the results of the investiga- 
tion with Mr. Kight. At that time Mr. Stephens pointed out to Mr. 
Kight one particular example of apparent short-weighing. The 
example was that of a Hampshire gilt that Mr. Stephens had 
weighed at 325 pounds just a few minutes prior to Mr. Kight 
weighing it at 300 pounds. Mr. Stephens asked Mr. Kight if he 
thought this animal could shrink 25 pounds in a few minutes. Mr. 
Kight stated ““No way.” Mr. Stephens, Mr. Pichard, and Mr. Bon- 
ham then left the market at approximately 8:45 pm. 


* * * 


The following day, August 23 1974, Mr. Stephens returned to 
the market to receive payment for the hogs which he had con- 
signed to the Market the preceeding evening. At this time Mr. 
Stephens received an extended copy of the Receipt for Livestock 
showing the price per hundredweight at which the animals had 
been sold. It also contained a “correction” pertaining to the 325 
pound Hampshire gilt. The notation at the bottom of the receipt 
stated “This hog first weighed in error but has been reweighed 
correctly.” The weight had been changed from 300 pounds to 320 
pounds. At no time in connection with the consignment of hogs 
on the 22nd did Mr. Stephens receive any scale tickets. 


The hogs which Mr. Stephens consigned to the market on Au- 
gust 15 and 22 were graded hogs. These hogs are sold by Respon- 
dent according to the weight classification in which the individual 
hog falls. 


On August 3 1973 Respondent Fred Kight signed a “Weigher’s 
Acknowledgment and Agreement,” which states, in part, that the 
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signer has “read the Instructions for Weighing Livestock issued 
under authority of the Packers and Stockyards Act and agree(s) 
to comply fully with said instructions***.” Also P&SA Form 15, 
“Instructions for Weighing Livestock’’, was posted conspicuously 
near the scale at the time Mr. Stephens consigned the livestock 
to the market. These instructions set out briefly the basic require- 
ments for weighing livestock under the Act. It states that the 
livestock will all be weighed accurately, that scale tickets are to be 
printed and that they must be printed only while livestock are 
actually on the scale. 


Thus, 2 hogs that weighed a total of 767+ shrunk a total of 
3# in about 114 hours while traveling 31 miles from Hawkinsville 
to Cordele, but purportedly shrunk another 34+ in the next 11 
minutes and approximately 3 miles travel. 


Three hogs that weighed a total of 701# shrunk a total of 
2+ in about 114 hours while traveling 31 miles from Hawkins- 
ville to Cordele, but purportedly shrunk another 22+ in the next 
16 minutes and approximately 3 miles travel. 


Another group of 3 hogs that weighed a total of 666# shrunk a 
total of 4+ in less than 114 hours while traveling about 31 miles 
from Hawkinsville to Cordele, but purportedly shrunk another 
22+ in the next 16 minutes and approximately 3 miles. 


With the same approximate time and distance pattern, hogs 
weighed individually on Respondent’s scale showed: 


a 212 pound hog lost one pound in 63 minutes and then 
lost another 11 pounds in the next 21 minutes; a 190 
pound hog had no loss in 69 minutes and then lost 10 
pounds in the next 19 minutes; a 212 pound hog lost 
2 pounds in 66 minutes and then lost another 10 pounds 
in the next 16 minutes; a 178 pound hog lost one pound 
in 58 minutes and then lost another 7 pounds in the 
next 23 minutes; a 327 pound hog lost only 2 pounds 
in 72 minutes and then lost another 25 pounds in the 
next 26 minutes; and a 196 pound hog lost one pound 
in 70 minutes and then lost another 10 pounds in the 
next 19 minutes. 


In consideration of the time the hogs had been off feed and 
8 While Complainant weighed each hog individually at Hawkinsville and Cordele on Com- 


plainant’s scale, Respondent weighed them in 2 groups of 3, 1 group of 2, and the others 
individually. 
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| water plus the normal reduction in the rate of shring as addi- ts 
tional time passes, it is improbable that shrinkage would account 
i for the abnormal shrinkage Respondent suggests occurred. S 


II 


I The pertinent portions of relevant statutes and regulations are 
} as follows: 

Si 
Packers and Stockyards Act al 


Section 307 of the Act (7 USC 208) provides that: 
It shall be the duty of every stockyard owner and market agency 
to establish, observe, and enforce just, reasonable, and nondiscrim- 
inatory regulations and practices in respect to the furnishing of 
stockyard services, and every unjust, unreasonable, or discriminatory 
regulation or practice is prohibited and declared to be unlawful. 


Section 312(a) of the Act (7 USC 213(a)) provides, inter alia, 


that: Se 
al 


(a) It shall be unlawful for any stockyard owner, market agen- 
cy, or dealer to engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in connection with * * * receiving, 
marketing, buying, or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, weighing, or hand- 
ling, in commerce, of iivestock. 


(b) Whenever complaint is made to the Secretary by any person, 
or whenever the Secretary has reason to believe, that any stockyard 
owner, market agency, or dealer is violating the provisions of sub- 
section (a) of this section, the Secretary after notice and full hear- 
ing may make an order that he shall cease and desist from continu- 
ing such violation to the extent that the Secretary finds that it does Se 
or will exist. ali 


Section 401 of the Act (7 USC 223) provides inter alia, that: 


Every * * * market agency * * * shall keep such accounts, records, 
and memoranda as fully and correctly disclose all transactions in- 
volved in his business * * * . Se 


Section 403 of the Act (7 USC 223) provides, inter alia, that: imi 


When construing and enforcing the provisions of this chapter, the 
act, ommission or failure of any agent, officer, or other person act- 
i ing for or employed by any * * * market agency shall in every case 
also be deemed the act, omission, or failure of such * * * market 
agency * * * as well as that of such agent, officer, or other person. 


Regulations (Issued pursuant to authority granted to the Secre- 
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: tary of Agriculture by Section 407 of the Act (7 USC 228) ) 


Section 201.46 of the regulations (9 CFR 201.46) provides, inter 
alia, that: 


Each market agency * * * buying or selling livestock on a commis- 
sion basis * * * in addition to other necessary records, shall make 

e and keep an accurate record of the * * * weight of livestock * * * 
cou’ ** , 


Section 201.49 of the regulations (9 CFR 201.49) provides, inter 
alia, that: 


(a) When livestock is weighed for purpose of purchase or sale, 
a scale ticket shall be issued * * *,. 


* *~ * * * * ~ ¥ * 


(c) * * * market agencies * * * who own or operate livestock scales 
shall be responsible for the accurate weighing of livestock and the 
execution and issuance of scale tickets. 


Section 201.55 of the regulations (9 CFR 201.55) provides, inter 
alia, that: 


When livestock * * * is bought or sold on a weight basis in transac- 
tions subject to the provisions of the act, settlement therefor shall 
be on the basis of the weight shown on the scale ticket or correction 
ticket, as the case may be. Any weight figures shown on accounts 
of sale, accounts of purchase, invoices, bills, or statements issued 
in connection with transactions subject to the act shall be actual 
weights obtained on scales operated or used by * * * market agen- 

: cies * * * at the place and at the time of the consummation of the 
transactions in question or, if not, shall be appropriately explained 
on the accounting, bills, or statements issued: 


Section 201.71 of the regulations (9 CFR 201.71) provides, inter 
alia, that: 


Each stockyard owner, market agency * * * who weighs livestock 
* * * shall install, maintain, and operate the scales used for such 
weighing so as to insure accurate weights. 


Section 201.73-1 of the regulations (9 CFR 201.73-1) provides, 
inter alia, that: 


Stockyard operators, market agencies * * * who operate scales on 
which livestock is weighed in purchase or sales transactions are 
responsible for the accurate weighing of such livestock. * * * Weigh- 
ers must acknowledge their receipt of these instructions and agree 
to comply with them, by signing in duplicate, P&SA Form 215 pro- 
vided by the Packers and Stockyards Administration. 


‘= 


—_ 


pe (a) Balancing the empty scale. (1) The empty scale shall be 
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balanced each day before weighing begins, and maintained in cor- 
rect balance while weighing operations continue. * * * In addition, 
the zero balance of the scale shall be verified whenever a weigher 
resumes weighing duties after an absence from the scale * * * . 


* * * * * * * * * 


(4) * * * A scale equipped with a balance indicator is correctly 
balanced when the pointer comes to rest at zero. 


* * * * * * * * * 


(c) Recording the weight. (1) The weight of each draft shall 
be recorded immediately after the load balance is obtained and be- 
fore any poises are moved or the load is removed from the scale 
platform. The weigher shall make certain that the printed weight 
record agrees with the weight value visually indicated when correct 
load balance is obtained. He shall also assure himself that the print- 
ed weight value is distinct and legible. 


* * * * * * ¥ * + 


(e) Weigher’s responsibilities. (1) The primary responsibil- 
ity of a weigher is to determine and accurately record the weight 
of livestock drafts without prejudice or favor to any person * * * 
and without regard for livestock ownership, price, condition, fill, 
shrink, or other considerations. 


III 


Complainant’s and  respondent’s scales were meticulously 
checked and found satisfactory and within tolerance and speci- 
cations for weighing livestock accurately, except for the fact that 
respondent’s scale was “backbalanced” by four pounds. 


“Backbalancing” is a condition that exists when the empty 
scales fail to show a balanced condition by the balance indicator. 
This may result when the balance ball is mechanically adjusted 
by the use of hand tools, usually a screw driver, to unbalance a 
scale even though it is otherwise capable of accurate weights. 


Immediately after the investigators determined there was evi- 
dence of short-weighing on the second visit (August 22) they re- 
turned to the stockyard and checked the balance condition of the 
scale. They found the indicator was on the low side. They had to 
place four pounds of weight on the scale platform to bring the 
scale indicator or pointer to bear on the center of the range to 
indicate a balanced condition. That is why the weigher is re- 
quired to balance the scale each day before weighing begins, and 
again verify the “zero balance” of the scale each time the weigher 
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resumes weighing duties after an absence from the scale. (9 CFR 
20.7301(a)). In addition the weigher is required to continue to 
verify the ‘“‘zero balance” of the scale at intervals of not more 
than fifteen (15) drafts or fifteen (15) minutes whichever is 
first. 


It is also noted that the evidence establishes that a stockyard 
employee put three hogs on the scale on August 22, in the absence 
of the weigh-master. Those hogs were then weighed by Mr. Kight 
without verifying that the scale was at “zero balance’’. 


This is not a tolerable omission. A fully instructed and qual- 
ified weigh-master with the experience of Mr. Kight should not 
“forget” or “overlook” either the need or the requirement for this 
verification of a balanced scale. 


Much time, evidence and argument is devoted to the question 
of “shrinkage’’. This can be thought of as a loss in weight caused 
by the elimination of liquid and solid waste materials, sweat, de- 
hydration, and thereafter at a slower rate by loss of tissue. 


The evidence establishes that a hog will sustain most “shrink” 
in the hours immediately after he has been deprived of food and 
water, and particularly so if he was on the reduced rations for a 
time before total deprivation began. Transportation, being loaded 
and unloaded, prodded, and strange surroundings are also factors 
of some but lesser significance, varying with the particular cir- 
cumstances. Then as more and more time passes without the an- 
imal eating or drinking, the rate of loss by shrinkage normally 
declines. 


Here, the hogs used in connection with these investigations were 
especially prepared by being “preshrunk.” Their food and water 
was reduced then removed in order to minimize the degree of 
shrinkage to be encountered. They were placed on minimum food 
and water the evening before each investigation, and then not 
given any food (or water after noon of the day of sale) until after 
they were weighed by and consigned to respondent. 


During that period they traveled approximately thirty-one miles 
and then another three miles. The shrink shown between com- 
plainant’s two weighings immediately before and after the 31 
mile trip, indicates and bolsters the gaunt and “shrunken out” 
condition of the hogs at that point. The fourteen hogs shrunk a 
total of about 16 pounds during about 114, hours between those 
two weighings on complainant’s scales. Thereafter the respon- 
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dent suggests that they shrunk an additional 158 pounds in the 
following 11 to 26 minutes. 


This is contrary to common experience and to the evidence in 
the record. Excretory matter observed during this period was in- 
significant, and even if it were not, it could not explain the dram- 
atic loss in the last 11 to 26 minutes. 


Further, Respondent kKight agreed that the 325 pound hog 
could not lose 25 pounds in the few minutes and short distance 
since it had been weighed on complainant’s scale. Thereafter, Res- 
pondent Kight reportedly re-weighed the hog at 320 pounds and 
paid the investigator on the basis of the “‘corrected weight” of 320 
pounds. 


Mr. Kight acknowledged that he knew he was required to issue 
scale tickets. His scale was equipped to print scale tickets at the 
time the cattle were being weighed. However, Mr. Kight did not 
print the scale ticket while the hogs were being weighed, but wrote 
out “receipts”. Later, an employee was observed sitting at the 
empty scale moving the poise to apparently reflect weights pre- 
viously recorded on the receipts, and printing scale tickets by 
inserting blank scaie tickets and squeezing the trigger printing 
the scale ticket—-even though there was no hog on the scale plat- 
form. 


Printing the scale tickets while the hogs were on the platform 
being weighed, with the balance indicator at the center point, 
would have recorded the actual weight of the hog (except for the 
“backbalancing” factor on August 22), and frustrated any short- 
weighing efforts. This is the apparent reason for hand-written 
receipts being given to the consignor rather than scale tickets as 
reguired. The receipts for livestock prepared by Mr. Kight were 
false. Those false entries were carried through respondent’s re- 
cords and became part of the buyer’s invoice when these hogs were 
sold by the market the following day. Further, the scale tickets 
were not retained for two (2) years as required (9 CFR 201.50). 


Respondent’s contentions that he cooperated with the inves- 
tigators in very respect, that he has an excellent reputation in the 
community, that he performs many community services, and that 
there will be a loss to the community if the market is suspended 
“even for a day” have all been considered. 


While these matters are important, they must be balanced 
against the public interest, public confidence in the integrity of 
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the industry, industry confidence in each of its own elements, and 
the need to maintain the integrity of the regulatory process and 
requirements. To permit such conduct to occur, and then merely 
enter a cease and desist order, condones the conduct, rewards the 
violator, erodes public and industry confidence, and might en- 
courage others to follow suit for the purpose of equalizing the 
competitive advantage gained by the violator. 


The consignor was paid for less pork than he delivered, and 
the purchaser received more pork than he paid for.4 This advan- 
tage tends to be hidden from the consignor, and attracts pur- 
chasers to the market because of the “better yield’”’. This is a clear 
competitive advantage over other markets in the area, even 
though there may be no explicit showing of price alterations by 
reason of this conduct. 


The conduct is clearly “wilful” in the legal sense for regulatory 
purposes. That means that if a person (1) intentionally does an 
act which is prohibited, irrespective of evil motive or reliance on 
erroneous advice, or (2) acts with careless disregard of statutory 


‘requirements, the conduct is “wilful” in a legal context. Silver- 


man v. CFTC, 549 F2d 28, 31 (7th Cir 1977) ; Goodman v. Ben- 
son, 286 F2d 896, 900 (7th Cir 1961) ; Butz v. Glover Livestock, 
411 US 182, 185, 187. 


IV 


The evidence clearly establishes that the respondent has violat- 
ed the Packers and Stockyards Act and related regulations as 
charged in the complaint. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


I. The Evidence Establishes that Respondent Kight Deliber- 
ately Shortweighed Livestock. 


The findings and conclusions by Judge Weber, which are abun- 
dantly supported by the evidence, compel the inference that Fred 
Kight, President and sole owner of the Cordele Livestock Co., de- 
liberately weighed the 14 hogs involved in this proceeding at less 
than their true and correct weights. The 14 hogs were weighed in 


4 That is, the “yield” or “ratio of usable meat to the total weight of the animal” is slightly 
though significantly improved for a purchaser under these cirmumstances, To illustrate, if a 
200 Ib. hog will yield 70% thereby providing 140 lbs. of meat, by shortweighing it live at 
190 Ibs., you can increase the “‘yield’’ from 70% to 73%. In volume purchases, the increase is 
significant. 
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nine separate lots, and each lot was weighed at less than its true 
and correct weight. 


On August 22, 1974, respondents’ scale was back-balanced by 
four pounds.5 Since respondents’ scale weighs to the nearest five 
pounds, this could cause no more than a five-pound short weight 
on each lot. Nonetheless, the short weights on August 22 were 22 
pounds, 10 pounds, 10 pounds, 7 pounds and 25 pounds. Hence 
Respondent Kight was shortweighing hogs by substantially more 
than the amount that would have resulted merely from the back- 
balanced scaie. As stated in In re Trenton Livestock, Inc., 33 Agr 
Dee 499, 513 (1974), affirmed sub nom. Trenton Livestock, Inc. 
v. Butz, 510 F.2d 966 (C.A. 4), a “back-balanced scale will short- 
weigh livestock by the amount of the back-balancing when the 
scale is used in a normal manner, but additional short-weighing 
can easily be accomplished.” 


If Respondent Kight had printed scale tickets while the hogs 
were on the platform, as required by the regulations, consignors 
would have been in a better position to detect shortweighing. I 
infer, as apparently did Judge Weber (see Initial Decision, pp. 
13a, 26), that Respondent Kight used hand-written receipts show- 
ing the weights of the hogs and then “counterfeited” printed scale 
tickets when the hogs were not on the scale in order to facilitate 
his intentional false weighing of livestock. 


Respondents question the accuracy of complainant’s weights on 
the grounds that “the transcript shows that the test weight vehicle 
was blocked only on or at the rear end of the truck bed and that 
the front end was only placed upon chocks to even the truck, leav- 
ing the tension on the front springs and thus leaving less than a 
vigid frame thus leaving the entire load subject to whatever re- 
sults might arise from the flexing of the front springs. The rec- 
ord is silent as to any precautions or efforts to isolate or remove 
the tension from the front springs” (Appeal, p. 2). 


This precise issue was not raised below and, therefore, cannot 
be raised on appeal. In any event, however, two expert witnesses 
for complainant, who conducted the weighing investigation in- 
volved in this case, testified that complainant’s truck was made 





5 Respondent's seale had a “non-rotatable type balance ball’ which could not spin out of 
balance by itself (Tr. 32). During ordinary usage, a livestock scale “will tend to become 
overbalanced as manure or mud deposits accumulate on the seale platform.” In re Overland 


Stockyards, 34 Agr Dee 1808, 1815 (1975). Hence a back-balanced scale is always a suspicious 
circumstances. See In re Overland Stoclyards, supra, at p. 1816; In re Columbus-Muscogee Live- 
stock, 31 Agr Dec 63, 77 (1972). 
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sufficiently rigid to provide accurate weights (Tr. 22-23, 26, 
78-79, 151-1538, 185). Morgan W. Stephens, Assistant Chief of 
complainant’s Scales and Weighing Branch, who has been in- 
volved with complainant’s weighing program for 16 years and 
was previously employed by the Iiorida Department of Agricul- 
ture, Weights and Measures Division, for 12 years, supervising 
industrial and livestock scales (Tr. 10-11), testified (Tr. 22): 


A. Well, we jack up the truck using jacks and blocks and it 
takes the tention off of the spring. We have levelers for the front 
of the truck we run the truck up on to raise the front of the truck 
up so that when you raise by jacks, raising the back, you take all 
the tension off the springs that makes the truck bed rigid and then 
you proceed to test the scales in this manner. 


Similarly, complainant’s other investigator, E. Douglas Pich- 
ard, Jr., testified (Tr. 185) ; 


Q. Okay, and when the hogs were run on the scale on the 2-ton 
truck, was there any movement of the truck at that time? 


A. No, it was jacked up at that time. 


There is no evidence in the record indicating that the com- 
plainant’s method of making the truck bed rigid was unsatisfac- 
tory. Hence respondents’ speculation in this respect, raised for 
the first time on Appeal, is rejected. 


The identical issue raised by respondents in this respect was 
rejected in In re Livestock Marketers, 35 Agr Dec 1552, 1557 
(1976), appeal pending, in which it was held: 


Respondents challenge the accuracy of the weights determined 
by the complainant, but complainant’s scale, which weighs to the 
nearest pound, was tested by scale experts immediately prior to 
each use and found to be a highly accurate weighing device, Res- 
pondents particularly challenge complainant’s failure to place jacks 
under the front end of complainant’s truck when it was used to 
obtain complainant’s final weights, but that would have no effect 
whatever, on the accuracy of complainant’s weights (Tr. 251-253). 


Respondents argue that the variance between their weights 
and complainant’s weights was caused by the natural shrinkage 
of the hogs; and they argue that complainant has published no 
standards of acceptable shrinkage. Specifically, respondents ar- 
gue that on August 15, 1974, the difference between respondents’ 
total weight (1,780 lbs.) and complainant’s total weight (1,864 
lbs.) was 84 pounds, “or a total percentage variation of .047 or 
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less than one half of one per cent when no standard of weight 
variation has been established, formulated or otherwise made of 
force and effect to stockyard operators” (Appeal, p. 3). 


In the first place, a variation of .047 would be four and 7/10s 
percent—not “less than one half of one per cent.’6 Moreover, 
complainant’s direct sales weighing procedure eliminates shrink- 
age as a possible cause of the variance between complainant’s and 
respondents’ weights. The hogs to be used in a weighing investi- 
gation are taken off of feed and water in sufficient time to be 
“vaunt” and “shrunk out” before complainant’s final weighing, 
thereby eliminating shrinkage, as a practical matter, from con- 
sideration (Tr. 89-90, 123, 126-128; see, also, Tr. 239, 250, 280- 
281). There is no possibility whatever that 14 hogs which shrank 
a total of only 16 pounds in about 114, hours during a 31-mile trip 
thereafter shrank an additional 158 pounds in the following 11 
to 26 minutes. 


The identical argument made by respondents, that the trade 
recognizes shrinkage in hogs and that no standards as to shrink- 
age have been published by complainant, was also made, and re- 
jected, in In re Livestock Marketers, supra, in which it was held 
(35 Agr Dec at 1557-1558) : 


tespondents complain that “no standard of variations in weight 
have been established or promulgated” (Appeal, p. 2), but such 
a standard is neither necessary nor desirable. The regulations re- 
quire each stockyard owner, market agency or dealer who weighs 
livestock to “install, maintain, and operate the scales used for such 
weighing so as to insure accurate weights” (9 CFR 201.71). An 
honest and experienced weighmaster, using an accurate scale,? en- 
counters no difficulty in insuring accurate weights. 


Respondents contend in their original brief, p. 4, and in their appeal 
brief, p. 2, that the standard allowance recognized by packers and 
the trade is at least 2% to 244% variance from the actual weight, 
citing the testimony of complainant’s witness, Morgan W. Stephens, 
at pp. 327-328 of the transcript. * * * 


That trade custom is based on the expected shrinkage of well-fed 
livestock frequently transported a significant distance from a buy- 
ing station to a packing plant. It has no relevancy to the facts of 
this case where complainant’s investigatory technique eliminates 
shrinkage, as a practical matter, from consideration. Specifically, 
it would neither be necessary nor desirable to publish a table of 


6 Respondents’ .047 is obtained by dividing 84 Ibs, by 1,780 Ibs. Actually, 84 Ibs. should be 
divided by the correct weight, 1,864 lbs., to get the percentage of shortweighing. Hence the 
actual shortweighing was four and one-half percent (84 + 1,864 = .045). The shortweighing 
on August 22, 1974, was 4-7/10% (74 ~ 1,569). Respondents’ total shortweighing on both 
dates was 4-6/10% (158 ~ 8,433). 
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shrinkage expected during the few minutes and two to four miles 
travel between complainant’s last weighing and respondent’s weigh- 
ing since no shrinkage, or virtually no shrinkage, would be ex- 
pected. 





2 A small tolerance in the accuracy of the scale is specified (Comp. 
Ex. 14, p. 2), viz., 2 pounds per 1,000 pounds (0.2%), or 2%% pounds 
per 1,000 pounds on a 5-pound graduated seale (0.25%). Respon- 
dents’ scale was tested by the State of Georgia just before the viola- 
tions and again on August 23, 1974, by complainant. Both tests 
showed it to be an accurate weighing device. 


Respondents challenge Judge Weber’s conclusion that falsely 
weighing livestock gives a market a competitive advantage over 
other markets in the area (Appeal, pp. 13-14). Judge Weber’s con- 
clusion in this respect is of no real consequence since it is not 
necessary for complainant to establish respondents’ motive for 
false weighing. However, Judge Weber’s conclusion is supported 
by Mr. Stephens’ testimony (Tr. 68-69) and by numerous prior 
decisions. For example, in In re George Townsend, 35 Agr Dec 
1604, 1622 (1976), appeal pending, the following finding of fact 


45 


is set forth: 


18. Shortweighing or weighing livestock light creates a false 
market because buyers usually own scales and are aware of and 
compare the shrink which they receive at various auction markets. 
Weighing livestock at less than the true and correct weight favors 
the buyer in that the livestock will not show the amount of shrink- 
age that it would have shown if weighed accurately at the time of 
sale. When buyers know that they are getting preferred weights 
in this manner they will often pay slightly more per pound for the 
livestock. Sellers or consignors of livestock then believe they are 
getting paid more for their livestock than they really are because 
they believe that they are getting so many cents per pound for the 
animal at its true weight. However, because of the short weights, 
they are actually getting less than the quoted sale price per pound 
for the true weight of the animal. Consignors are unaware of this 
because few of them own scales on which to weigh their livestock. 
Shortweighing of livestock thus tends to draw buyers and consign- 
ors to a stockyard from competing stockyards, The consignors lose 
money a8 a result of being shortweighed. (CX-16, Tr. 173-175) 


Il. A 45-day Suspension Order Is Appropriate in the Circum- 
stances of this Case. 


It is the Department’s policy in all of the regulatory programs 
administered by the Department to impose severe sanctions for 
serious violations to serve as an effective deterrent not only to the 
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individual respondents but also to other potential violators.7 The 
rationale for this policy is set forth at great length in Appendix 
A, infra, which consists of excerpts from In re Overland Stock- 
yards, 34 Agr Dec 1808, 1822-1852 (1975). Appendix A, infra, 
also explains the extent of false weighing in the livestock industry 
and the serious nature of false weighing violations. 


It is stated in Appendix A, infra, p. 38a: 


During the last 25 years, there have been 162 cases under the 
Packers and Stockyards Act in which registrants have been found 
in a formal proceeding to have falsely weighed livestock or caused 
someone to falsely weigh livestock. Suspension orders were issued in 
160 of the 162 cases. The * * * average suspension imposed in these 
cases was 245 days. The median suspension imposed in these cases 
was 90 days. 


A table showing the basis for those statistics is included as 
Appendix B, infra (which was included as Appendix A to the 
Overland Stockyards decision). 


In accordance with the Department’s sanction policy, a 45-day 
suspension order is appropriate for the deliberate and serious 
violations involved in this case. As shown above, the evidence 
compels the conclusion that the President and sole owner of the 
Cordele Livestock Co. deliberately shortweighed hogs in each of 
the nine separate lots involved in this case. In addition, respon- 
the nine separte lots involved in this case. In addition, respon- 
dents’ shortweight averaged 4.6% (see footnote 6, supra) ,8 which 


7 See, e.g., In re Maine Potato Growers, 34 Agr Dec 778, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 Agr 
Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 C.A. 
5); In re J. Acevedo & Sons, 34 Agr Dee 120, 145 (1975), affirmed sub nom, J. Acevedo & 
Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 
1914 (1974), affirmed sub nom, Marvin Tragash Co. v. United States Dept of Agr., 524 F.2d 
1255 (C.A, 5); In re Trenton Livestock, 33 Agr Dec. 499, 539 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr Dec 
53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 

8 Respondent Kight originally weighed one hog at 200 pounds on August 22, 1974, and after 
complainant's investigators pointed out to Mr. Kight that this was an example of apparent 
shortweighing, Mr. Kight later reweighed the hog at 320 pounds, Respondent’s conduct should, 
of course, be judged by the original weight of this hog rather than by the corrected weight 
made only after respondent Kight had been caught “red-handed.’”’ Respondent Kight gave 
complainant’s investigator a receipt showing the weight of this hog at 300 pounds (CX 18). 
The extent of respondents’ false weighing was established at that time. But even if respon- 
dents were given the benefit of the additional 20 pounds that was later added, respondents’ 
total shortweighing would still be 4% (188 -- 3,438; see fn. 6, supra). 
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is worse than the proven shortweighing in any of the seven prior 
false weighing cases which have come before me.® 


Three of the prior seven cases involved auction markets, which 
were suspended for 49 days (Overland), 45 days (Red River) and 
30 days (Townsend). In the Townsend case, it was stated that “a 
suspension for more than 30 days would be appropriate except for 
the fact that the * * * Stockyards has two sale days a week and 
handles a larger volume of livestock than most stockyards” (35 
Agr Dec at 1607. The respondent Cordele Livestock Co. also 
handles a larger volume of livestock than usual, but has only one 
sale day a week. 


The proven shortweighing in the three prior auction market 
cases referred to above was .73 percent (Overland), 1.6 percent 
(Red River) and 4 percent (Townsend). The shortweighing in 
the other four cases, which involved hog-buying stations, was 
slightly over one percent (Speight), 2.99 percent (Trenton), 4.01 
percent (Worsley) and 1.17 percent (Livestock Marketers). 


In the hog-buying station cases, Worsley received a 60-day sus- 
pension order and the other three received 20-day suspension 
orders. The reason for the lesser suspension order in Trenton 
and Speight are explained in Appendix A, infra. Livestock Mar- 
keters received only a 30-day suspension order because of the tre- 
mendous volume of livestock handled by the respondents in the 
case (over $27 million per year) and, also, because the violations 
occurred only in their dealer business, but the suspension order 
also affected their auction market business. In addition, the sus- 
pension order applied to a firm which was not involved in any 
of the violations. 


Respondents argue that no warning letter was sent in this case. 
But it is not necessary to send a warning letter where the viola- 
tions are wilful (5 U.S.C. 558). In this case, the violations were 
plainly wilful (see the cases cited in Jn re Henry S. Shatkin, 34 
Agr Dec 296, 297-314 (1975)). Warning letters were not sent in 
the Worsley and Speight cases referred to above.1° 


) In re J. A. Speight, 33 Agr Dec 280 (1974); In re Trenton Livestock, Inc., 33 Agr Dec 
499 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In 
re BraxtonM. Worsley, 33 Agr Dee 1547 (1974); In re Overland Stockyards, 34 Agr. Dec 1808 
re Braxton M. Worsley, 33 Agr Dee 1547 (1974); In re Overland Stockyards, 34 Agr Dec 1801 
(1975); In re Livestocl: Marketees, 35 Agr Dee 1552 (1976), appeal pending; In re George 
Inc., 86 Agr Dec (decided June 3, 1977), appeal pending. 

10 During the early 1960s, when I was administrator of the Packers and Stockyards Act 
regulatory program, I established the policy of not sending warning letters in false weighing 
cases where serious and deliberate violations could be proven without a doubt. 
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Respondents argue that a suspension order should not be issued | 1 = 
because of the damage to the community, but that argument has | Stat 
‘ been made, and rejected, in a number of prior cases. For example, | ‘ 
° ° e e ' 
in In re Red River Livestock Auction, Inc., 36 Agr Dec__ (de- | by 
cided June 3, 1977), appeal pending, it is stated: | 44 
sion 
The argument is made on behalf of respondent that a 45-day sus- regi 
pension of respondent’s registration would be a hardship to the | in s 
community. Although the suspension of any auction market imposes | pens 
some hardship on others in the community, the hardship to users of 
respondent’s market is lessened by the fact that there are two other F 
auction markets about 26 to 30 miles from respondent’s market (Tr. ' is ai 
71). Moreover, the argument as to the hardship to the community 
resulting from a suspension order has repeatedly been rejected in 
determining sanctions under the Act. As stated in In re Livestock 
Marketers, 35 Agr Dec 1552, 1561-62 (1976), appeal pending: 
The complainant recommended in its brief a 30-day sus- 
pension order, but Judge Baker reduced the suspension period 
to seven days because of her view as to the adverse effect R 
of a longer suspension on the respondents, the economy of . 
the area, existing competition and respondents’ customers offi 
(Initial Decision, pp. 29-30). However, Judge Baker’s action corp 
in this respect is contrary to the Department’s settled sanc- tion 
tion policy. and 
re * * or S: 
: cour 
Even where a significant suspension period would have an and 
adverse effect on the economy of the area a violator’s cus- 
ard 7 ; . stocl 
tomers, it is the Department’s policy to impose a severe sanc- : 
tion for false weighing. As stated in In re Overland Stock- ee 
yards, 34 Agr Dee 1808, 1851-1852 (1975): anin 
A strong argument was made in this case * * * that a lengthy a be 
. suspension of the respondent stockyards would be a serious seal 
blow to the dairy industry, in particular, and to the economy | latio 
of Hanford and surrounding communities, There are only two WEI 
livestock markets in California, other than the respondent 
stockyards, specializing in dairy cattle, and they are each ap- Ri 


proximately 250 miles away. I appreciate fully the argu- P as v 
ments made as to the adverse effect that a lengthy suspension 





of the respondent stockyards will have on the dairy industry : thei 
and the economy in the area. However, this is an argument _— ticke 
which is made, to a lesser degree, frequently in false weigh- weig 
ing cases, If it were given persuasive weight, the sanctions ona 
imposed under the Act for false weighing would not serve as 

an effective deterrent to future violations by the respondents 11 TI 
or by other potential violators. The serious problem of live- rag 


stock false weighing in the country would be even greater ie? 


than it now is. stance: 
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The respondents argue that following the enactment of the 
1976 amendments to the Act (Pub. Law 94-410, 94th Cong. (90 
Stat. 1249-1253) ), “7 USCA 213, as amended, and particularly 
(b) thereof, as published in the pocket part for use in 1977, omits 
the authority of the Secretary to impose the sanction of suspen- 
sion” (Appeal, p. 8. However, the authority to suspend a violator’s 
registration has always been in 7 U.S.C. 204, which was amended 
in some respects in 1976 (§§ 1 and 4, 90 Stat. 1249), but the sus- 
pension authority was not deleted.11 


For the foregoing reasons, Judge Weber’s decision, as modified, 
is affirmed. 


ORDER 


Respondent Cordele Livestock Co., its successors and assigns its 
officers, directors, agents and employees, directly or through any 
corporate or other device, and respondent Fred Kight, in connec- 
tion with the sale of consigned livestock in commerce, shall cease 
and desist from: (1) Weighing livestock for purposes of purchase 
or sale at other than the true and correct weights; (2) Issuing ac- 
countings to sellers/consignors of livestock on the basis of false 
and incorrect weights; (3) Paying the sellers/consignors of live- 
stock on the basis of false and incorrect weights; (4) Failing to 
issue scale tickets; (5) Printing scale tickets without having the 
animals on the scale platform; (6) Operating the scales while in 
a back-balance condition; and, (7) Failing to operate livestock 
scales owned or controlled by them in accordance with the regu- 
lations under the Act constituting INSTRUCTIONS FOR 
WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business’ under the Act, including, among others, (1) scale 
tickets and accounts of sale which show the true and correct 
weight of livestock sold for the account of others by respondents 
on a weight basis and (2) copies of buyers’ invoices. 

11 The amendatory legislation adds authority to impose a civil penalty of not more than 
$10,000 for each violation of the Act (§ 3(b)), $0 Stat. 1249), But that authority does not 
apply to proceedings, such as the present one, which were pending when the Act was amended 


(se § 10, 90 Stat. 1252), Morover, a suspension order would be appropriate in the circum- 
stances of this case in any event. 
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Respondent Cordele Livestock Co. is suspended as a registrant 
under the Act for 45 days. 


The cease and desist provisions of this Order shall become ef- 
fective on the day after service of this Order. The suspension pro- 
visions of this Order shall become effective on the 15th day after 
service of this Order; Provided, however, that if by any means or 
device whatever, all or part of the suspension period is not effec- 
tively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof 
not effectively served) shall be (i) the date fixed by a court of 
competent jurisdiction which issues an appropriate order with 
respect thereto, or (ii) upon a showing made by complainant that 
it is not likely that such an order will be entered by any court, the 
date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefintely for this lim- 
ited purpose). 


APPENDIX A 


Excerpts from In re Overland Stockyards, 34 Agr Dec 1808, 
1822-1852 (1975) :* 


APPENDIX B 


This Appendix is from In re Braxton M. Worsley, 33 Agricul- 
ture Decisions 1547, 1584-1593 (1974). 


Orders Issued under Packers and Stockyards Act Against Reg- 
istrants for Falsely Weighing Livestock or Causing Someone 
to Falsely Weigh Livestock, 1950-January, 1974. 


* Omitted.—Ed. 





DON 


Whe: 
7 
‘ 


Jane 


; 


Dect 


Tl 
yarc 
com) 
plait 
amo 
to té 


Tl 
Car 
The 
or H 


Ci 
pare 
part 
prac 
May 








BURTON v. CARVER 1139 
Cite as 36 A.D. 1139 


(No. 17,883) 


DONALD BURTON and GUY K. MORSE, d/b/a PIPE RANCH COM- 
PANY v. RUSSELL CAGVER and HENRY THOMPSON LIVESTOCK, 
INc. P&S Docket No. 5148. Decided July 18, 1977. 


Revocation of acceptance — timely — No further obligations with respect 
to rightfully rejected animals — Dismissal 


Where respondents timely and rightfully revoked acceptance of the sheep in 
issue, no further obligations with respect thereto by the respondents to 
complainants remain, and the complaints are dismissed. 


James F, Hunter, III, Presiding Officer. 
E.. W. Christol, Rapid City, SD, for complainants. 
Thomas E. Carr, Belle Fourche, SD, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


DECISION AND ORDER 


his is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). An informal 
complaint was filed on September 24, 1974, and a formal com- 
plaint was filed on October 29, 1974, claiming reparation in the 
amount of $11,080.80, and alleging in substance, wrongful refusal 
to take delivery of certain sheep and pay for them as agreed. 


The informal complaint named as respondent, “Mr. Russell 
Carver, doing: business as the Henry Thompson Livestock, Inc.” 
The formal complaint named as respondents, “Russell Carver and/ 
or Henry Thompson Livestock, Inc.” 


Copies of the formal complaint and an investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the rules of 
practice (9 CFR §202.40), were served on both respondents on 
May 8, 1975. Copies of the investigation report were served on 
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both complainants on May 4, 1975. 


An answer was filed on behalf of both respondents, alleging in 
substance that complainants materially misrepresented the ages 
of the sheep, and that respondents, upon learning the ages of the 
sheep, revoked acceptance and refused to take delivery of them. 
Respondents also alleged that they were acting on behalf of a 
“principal duly disclosed to the Complainants.” Respondents re- 
quested an oral hearing. 


An oral hearing was held in Rapid City, South Dakota, on | 


August 28 and 29, 1975, before James F. Hunter III of the Office 
of the General Counsel of this Department. Complainants were 
represented by E. W. Christol, Esq. of Rapid City, South Dakota, 
and respondents were represented by Thomas E. Carr, Esq. of 
Belle Fourche, South Dakota. Both complainants, respondent Car- 
ver, and eight witnesses testified. Two exhibits were offered by 
complainants and received in evidence; one exhibit was offered 
by respondents and received in evidence. Proposed findings of fact 
and conclusions, and briefs in support thereof, were filed by both 
attorneys. 


FINDINGS OF FACT 


1. Complainants Donald Burton and Guy K. Morse at all times 


material herein were doing business as Pipe Ranch Company, | 


raising sheep near Newcastle, Wyoming. 


2. Respondent Henry Thompson Livestock, Inc., a corporation 
with its principal place of business at Belle Fourche, South 
Dakota, at all times material herein was engaged in business as 
a dealer, buying and selling livestock in commerce for its own ac- 
count, and so registered under the Act with the Secretary of Agri- 
culture. 


3. Respondent Russell Carver at all times material herein was 
the president of Henry Thompson Livestock, Inc., and engaged in 
business as a dealer, buying and selling livestock in commerce as 
the agent of that corporation as vendor or purchaser; he was not 
registered under the Act. 


4. In the summer of 1974, at a time of drought and generally 
deteriorating range conditions, complainants decided to sell their 
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band of sheep consisting of 1,736 ewes and lambs and an unspeci- 
fied number of bucks. To that end they communicated with at least 
three livestock dealers, not parties herein, namely, Charles Glea- 
son of Crawford, Nebraska, Leo Daniels of Whitney, Nebraska, 
and Lawrence Memmott of Woods Cross, Utah. 


5. On June 16, 1974, Charles Gleason visited the Pipe Ranch 
and looked at the sheep. The sheep were loose in the pasture, and 
he did not examine the teeth of any of them, a procedure known 
as “mouthing” in the parties’ business. On the same day Gleason 
wrote to respondent Carver (respondents’ exhibit 1) stating that 
complainants “told me the ewes had some two-year-old ewes up 
to solid-mouth ewes with about 150 old ewes on them.” Gleason 
also wrote. “I did not get to mouth them but I got a good look at 
them on the range. Before I would buy them I would sure want 
to check the teeth.” 


6. In early July, 1974, Leo Daniels and his partner, Tom Or- 
mesher, visited the Pipe Ranch and looked at the sheep. Again, the 
sheep were in the pasture and were not mouthed. The ages of the 
sheep were discussed only briefly and generally. Daniels told com- 
plainants in substance he would not buy and sheep without mouth- 
ing them. 


7. In June or early July, 1974, Lawrence Memmott phoned 
complainant Morse about another matter, and Morse told him 
about the sheep. Memmott then recommended respondent Carver 
as one who dealt in sheep. Memmott then phoned Carver to tell 
him about the sheep. Memmott never saw the sheep but told Car- 
ver that some of them were two years old. 


8. Complainant Morse phoned respondent Carver at the num- 
ber he received from Memmott, told him that the sheep were for 
sale, and gave a brief description of them. Morse stated that he 
wanted $45.00 a pair for the ewes with March lambs, $42.00 a pair 
for the ewes with May lambs, and $20.00 a head for the dry ewes. 


9. On July 20, 1975, respondent Carver, while in the vicinity of 
the Pipe Ranch, phoned complainant Morse and asked to see the 
sheep. Morse, Mrs. Morse, and Carver drove through the pasture 
in which the sheep were kept, but did not mouth any. Morse ex- 
panded on his description of the sheep. The same day Carver dis- 
cussed the sheep with Glenn Hutt, not a party herein, who had 
sold them to complainants the year before. 


10. Sometime between July 20 and July 28, 1974, respondent 
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Carver discussed the sheep with another livestock dealer, not a 
party herein, Gene Gligorea of Sheridan, Wyoming. Carver told 
Gligorea that some of the sheep were two years old. Gligorea in 
turn discussed the sheep with another livestock dealer, not a party 
herein, William B. Long of Buffalo, \WWyoming. Gligorea told Long 
that some of the sheep were two years old. Long told Gligorea that 
he knew of a possible buyer for the sheep. Gligorea then contacted 
Carver stating that he had a prospective buyer if the sheep could 
be purchased for $38.00 per pair, or $19.00 per head. 


11. Thereafter, respondent Carver phoned complainant Morse 
and informed him that an interested party had been found and 
that if $38.00 per pair was a satisfactory price, Carver would 
bring the prospect to the Pipe Ranca on Sunday, July 28. Morse 
agreed to this, and also agreed to Carver’s request to remain at 
home on that date and help corral 50 to 100 head of sheep so that 
the prospect might inspect them. 


12. On Sunday, July 28, 1974, respondent Carver, Gligorea, 
Long, and a representative of the prospect met in Newcastle, 
Wyoming to travel to the Pipe Ranch to inspect the sheep. Al- 
though the inspection trip was to have begun at 7:00 a.m., through 
a missed connection the group did not set out from Newcastle un- 
til nearly noon. Because of the lateness of the hour, complainant 
Morse was not notified of the visit and was not requested to corral 
the sheep, a process which would have taken about one and one- 
half or two hours. The group drove through the pasture and looked 
at the sheep but did not mouth any. The group returned to New- 
castle about 4:00 p.m. Later that afternoon Carver phoned Morse 
to inform him that the group had seen the sheep. He did not iden- 


tify the members of the group to Morse. 
i+w gpl 
13. On Monday, July 29, 1974, Gligorea informed respondent 


Carver that the prospect would buy the sheep. Carver then con- 
tacted complainant Morse to inform him of this and to set a de- 
livery date. They agreed that the purchaser would take delivery 
on August 1. They agreed that on the afternoon of July 31, the 
sheen would be corraled and Carver would arrive about 5:00 to 
sort them. They discussed the question of the docks, or culling; 
the purchaser wished to cull the less-desirable sheep from the band 
actually, rather than take them with an allowance for them on the 
price. When Morse hesitated, Carver stated that after having 
looked at the sheep twice, and after having talked to Hutt, he be- 
lieved that the purchaser would probably not cull over 5% of the 
band. The $19.00 per head price was repeated. Carver also stated 
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that the $19.00 per head price would be net to the sellers, and 
after the sheep were sorted on the 31st, complainants would be 
paid and thereafter would have no further dealings with the 
sheep. Carver and Morse agreed upon all of these terms. 


14. On Wednesday, July 31, 1974, complainants corraled the 
sheep. Since respondent Carver was unable to be there that day, 
he sent an employee, Robert Verry, to sort and cull th sheep. Verry 
arrived at the ranch about 5:00 p.m. A small pen was built and 35 
to 60 sheep were run in at a time. The small lambs and less-de- 
sirable ewes were put into a separate pen. Verry mouthed some of 
th culls and a few others, but no great number. He culled 78 sheep, 
leaving 1,658. After the sorting and culling Verry issued a check 
on the bank account of respondent Henry Thompson Livestock, 
Inc., payable to “Pipe Ranch Company,” for $31,312.00, for 1,648 
ewes and lambs at $19.00 per head. By paying for 1,648, he al- 
lowed for the likelihood that the buyer would cull ten the next day. 
Verry and Morse also discussed sale and purchase of the culled 
sheep and bucks, but reached no agreement on them. 


15. On Thursday, August 1, 1974, five trucks arrived to load 
the sheep. Present were the truck drivers, others who planned to 
assist in loading, Verry, Gligorea, and Long. Also present were 
two others not parties herein, one Palm who was to be the ultimate 
purchaser of the sheep, and one Smith who was associated with 
him. Respondent Carver was not present. 


16. Between 70 and 90 sheep were put into a small pen, and 
Verry, Gligorea, Long and Smith began mouthing them. They 
found one two-year-old, a few “solid-mouth,” and the bulk, about 
75 to 80%, “broken-mouth.”’ 


17. Palm then stated that the sheep were not as they had been 
represented to him. Palm and Smith then offered Gligorea and 
Long $14.00 per head for the sheep. 


18. Verry and Gligorea then offered complainants $14.00 per 
head for the sheep. Complainant Morse replied in substance that 
the sheep were sold and paid for, and that he no longer was in- 
volved in the transaction. 


19. Palm then declined to take delivery of the sheep and dis- 
missed the truckers, whom he had hired. A few hours later on the 
same day, after discussion with respondent Carver, Verry in- 
formed complainant Morse that the “deal was off.” Carver stop- 
ped payment on the check which Verry had given to complainants. 











1144 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1139 


20. The complaints were filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondents contend in substance that complainants misrepre- 
sented the ages of the ewes to them, and that this was discovered 


on August 1, 1974, upon examination of the teeth of a sample of 
them. 


It is undisputed that the only way to verify the age of a ewe is 
to examine the teeth, a procedure which is called “mouthing” in 
the parties’ business. 


It is further undisputed that on July 20, 1974, and again on 
July 28, respondent Carver viewed the sheep in question in the 
pasture but never examined their teeth, and that respondent cor- 
poration’s employee Verry sorted them on July 31 and culled 78 
of them, leaving 1,658, but examined the teeth of only a few of 
the culled ones. 


q 


It is further undisputed that although one of the ewes was two 
years old, no others were that young, but that Carver told 
Gligorea, who told Long, in substance, that some of the ewes were 
that young. Also, Memmott and Gleason, after discussing the 
sheep with one or the other of the complainants, told Carver that 
some of the ewes were that young. 


The evidence regarding what representations complainants 
about the ages of the ewes, is less than clear. On direct examina- 
tion, complainant Morse testified as follows (Tr. 8 et seq.) : 


A. I believe I told him [ Carver, in their first phone call] they were 
running ave ewes, that we had bought them as twos, threes, fours 
and fives and a few older ones the year before. 


* * * 


A. At that time [July 20, 1974] I told him [Carver] we had 
bought the sheep the year before from Mr. Glenn Hutt and that 
Glenn had described the sheep to us at that time as being twos, 
threes, fours and fives and a few older ones and that we wouldn’t be 
buying any yearling ewes this previous year because Glenn was 
thinking about selling out and he hadn’t kept any ewe lambs and 
that he had been in the habit of keeping from 250 to 300 head of re- 
placement ewe lambs each year. 
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Q. Now, in that kind of an operation, then, if he keeps 250, as you 
the stated, what would he have for sale then normally? 


A. Well, it seemed to check out pretty well with the number that he 
had for sale, the 1,150 that we had bought. 


Q. By keeping 250, would they, once he sold, would be likely to 
have certain ages? 


A. The ones that he sold, well, they should have, yes, should be 
broken down into groups like there would be approximately, after 


r . 

or natural loss and this and that and the other, you would have to back 

ered up from what he would keep and we get back in the neighborhood of 

le of 225, 250 of each age. 
Q. That should be about and that is the way he described them to 
: 2 

ve is —" 

” in A. Yes, That is the way I described them to Mr. Carver. * * * 

On cross-examination, Morse testified as follows (Tr 35 et seq.) : 

n on 

. the Q. You indicated to Mr. Carver, then, what Mr. Hutt had told you 

au when you purchased them from Mr. Hutt? 

.d 78 A. Yes. 

w of Q. Then you told him that Hutt had carried over replacement ewes 
each year, approximately 200 to 250 head of replacement ewes every 
year? 

; two ; ; 

told A. What he had told us was he was in the practice of keeping from 
0 250 to 300 replacement ewe lambs each year. 
were 
. 9 

: the Q. You related that to Mr. Carver? 

- that A. Yes. 

Q. So then there should have been, if you go on that premise, there 
t should be taking into account some loss, 200, 250 head of various age 
nan § ewes in this band of sheep, is that correct? 

mina- 

A. With the exception that at the time we bought them there would 
be no yearling ewes. 

wise Q. But then as Hutt represented them to you and as you related 

= the description from Hutt to you, from yourself to Carver, there 
would be then approximately 250 two-year-olds, 250 approximately 
again, three-year-olds and four-year-olds and then older on down the 

line. 
had | 

that | A. I would hate to be tied down to approximately 250 because we 

“wos, only kept 250 some years with death loss and everything that would 

+ be | normally drop down to 200 or 225. There should be. Each age group 

was | should have been represented, yes. 

-_ Q. Did you actually ever determine the ages of these sheep after 


you purchased them? 
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A. No. 


* * * 


Q. [Tr. 40 et seg.| Did you ever at any time tell Mr. Carver in your 
opinion how many old ewes there were in this band of sheep? 


A. Yes. 
Q. How Many? 


A. I told him that from the dealings we had with Mr. Hutt right 
off the top of my head, without ever having them all mouthed out 
and verified, that we thought there would be in the neigborhood of 
175. 


Q. Broken mouth ewes? 


A. No; old ewes and this is the term that was used, old ewes, and 
that we had lost about 50 head of those old ewes in the storms in the 
spring. 


* * * 


Q. Did you receive a price adjustment from Mr. Hutt because of 
the old ewes? 


A. Yes, 


Q. How many old ewes were there in the price adjustment? 


A. This would have to go back to my notes, but as I remember it 
after telling Mr. Carver that there would be about 175 plus the 50 
that had died we get in the neighborhood of 225. I believe that is 
essentially correct. 


Q. You received a price adjustment, then, from Mr. Hutt for ap- 
proximately 225 head of older ewes? 


A. “Fee. 


Q. This price adjustment was made because there were older ewes 
in the band? 


A. Yeu. 


Q. More than what you thought when you originally purchased 
them? 


A. More than we had anticipated at the time we agreed to a price. 


* * * 


Q. Now, getting back to these ages on these sheep, you stated there 
should be according to what Mr. Hutt told you approximately 200, 
225 head of twos, 200, 225 head of threes, fours and so on. Out of 
approximately 1,000 head of sheep, correct? This is how Hutt repre- 
sented them to you? 
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A. At the time we bought them from Glenn this is how he repre- 
sented them to us. This is what I quoted to Mr. Carved, yes. 


* * * 
Q. [Tr. 54 et seg.| I’m still somewhat confused. I want to back up 


a little bit on these. You’re saying that there wasn’t any two-year-old 
ewes in this band at all? 


A. At the time, in 1974 at the time we sold them to Mr. Carver, no. 
Q. There were no two-year-olds? 

A. No. 

Q. Why? 

A 


- Because as I repeatedly explained in my testimony, we bought 
them the year before. 


Q. You bought them in ’73? 
A. With no yearlings. 
Q. With no yearlings? 


A. Right. At the time we bought them, the youngest ewes in the 
band were two-year-olds. When we sold them in 1974, they had to be 
three-year olds. So there shouldn’t have been any two-year olds in 
this band at all. 


Q. You didn’t represent that Hutt told you that last year he didn’t 
put in any replacement ewes? 


A. I represented to Mr. Carver, at all times, that at the time I 
bought the ewes Mr. Hutt told me the ages were two’s, three’s, 
four’s, five’s and a few older ewes is the way he sold them to us. 
So in 1974 all those ewes are one year older. 


Q. When did you buy those from Hutt? 


A. In ’73, the fall of ’73 

Q. Fall? September? 

A. I believe November. 

Q. November? 

A. Near the first of November. 
* * * 


A. [Tr. 62 et seg.] The man { Hutt} said that you will not be get- 
ting any yearling ewes. 


Q. You will not be getting any yearling ewes? 


A. That’s right. 
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On redirect examination, Morse testified (Tr. 64 et seq.): 


On direct examination, respondent Carver testified about his visit 
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Q. In the fall of ’73? 
A. At the time we bought the sheep from him. 


Q. So that would have been the ’72 lamb crop, isn’t that correct; 
if you weren’t receiving any yearling ewes in ’73? 


A. That would be the ’72 lambs. 
Q. All right. 


A. I would think so. The last lambs he kept would have been born 
in "(As 

Q. You never advised anyone, you didn’t advise Mr. Carver there 
were any two-year olds? 

A. No, sir. 

Q. You didn’t advise anyone that there weren’t any two-year olds? 
A. Not to the best of my knowledge. 


* * * 


A. That the main thing that happened to this bunch * * * was be- 
cause of the range conditions in March we turned them into real 
rough brush country and the weather deteriorated. We started hav- 
ing these bad snowstorms and this and that and the other and we got 
into this problem of broken front teeth because of the forage condi- 
tions, 


Q. Would that type of forage conditions also wear down the teeth 
on the sheep? 


A. Probably not so much as you just come up with broken teeth, 
broken mouths. 


Q. Does that hurt the sheep any? 


A. You have a young ewe but you look at her mouth and she’s a 
broken-mouth ewe. You think she’s an older ewe to start with. 


Q. So in other words, if it’s broken-mouth, it could be a young ewe? 


A. Oh, yes. 


to the Pipe Ranch on July 20, 1974, as follows (Tr. 119 et seq.) : 


Q. Did you ever at that time inquire into the ages of the sheep? 


A. Yes; I asked him what the ages were on the sheep and he said 
that he had bought the sheep the winter before from M. Hutt and 
Mr. Hutt had told him that he had been keeping replacements every 
year except the last year. The last year that M. Hutt owned the 
sheep he didn’t keep any ewe lambs to replace the herd. 


H 





d 
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Q. He didn’t keep any ewe lambs. The last year, would that have 
been ’73, then? 


A. Yes, in the fall of ’73 Mr. Hutt didn’t keep any ewe lambs. 
Therefore, the summer of ’74 there wete no yearling ewes in the 
herd. The lambs he would have kept in the fall of ’73 had to have 
been in the herd, would have been yearlings then in the summer of 
"714, 


Q. Were they represented to you to be different ages, then? 


A. Yes. He suggested they probably would be two to three hnudred 
head of two-year-old ewes, provably a few less than that of three- 
year-olds, a few less than that of four-year-olds, but they were rep- 
resented to be mixed ages from twos to broken mouths. 


Q. Did he ever tell you or give you any representation as to the 
number of broken invuths? 


A. I could see that there were some older ewes in the bunch, I 
pointed some of them out to Mr. & Mrs. Morse. Then they said that 
they were disappointed in the age when they had received them from 
Mr. Hutt and Mr. Hutt had made an allowance for some older ewes. 
But he thought that probably most of those older ewes had died in 
the spring. We had some storms and he thought most of the old ewes 
were gone. 


Q. Did Mr. Morse acknowledge to you that he had received a price 
adjustment when he purchased this band from Mr. Hutt? 


A. I remember Mrs. Morse telling me that in the presence of Mr. 
Morse, that they had received a price adjustment because they were 
older ewes. 


Carver also testified (Tr. 131 et seq.) : 


Q. How did you describe the sheep to the buyers? 


A. I described them as some two-year-olds, the bulk of ewes being 
three- and four-year-old ewes. 


Q. Was this the same description given you by Mr. Morset 


A” Yom 


However, on cross-examination Carver testified (Tr. 136 et seq.) : 


Q. Directing your attention to the time that you were in the pick-up 
with Mr, and Mrs. Morse, do you recall Mr. Morse telling you from 


whom he had purchased the sheep? 


A. Yes. 
Q. Was that Mr. Glenn Hutt? 
A. Yes. 


Q. Do you recall him telling you that what he had purchased from 
Mr. Hutt was twos, threes, fours and fives? 
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Yes. 
Then you heard Mr. Hutt testify? 


Yes. 
You also checked with Mr, Hutt about the sheep, did you not? 


Yes, I asked Mr. Hutt. 


Q. He also told you, did he not, that he had sold the Pipe Ranch 
twos, threes, fours and fives? 


A. Yes. 
On redirect examination, Carver testified (Tr. 188 et seq.): 


Q. On this age between Hutt and Morse again, they were repre- 
sented to be twos, threes, fours, and fives? 


A. Yes. 


Q. Also represented that certain replacement ewes were carried 
over? 


A. Yes. 


Q. Did Mr. Morse represent to you that he had two-year-olds in 
that band? 


A. Yes. 
Q. Also, explained to you that Hutt had carried over? 


A. Hutt had carried over the replacements every year. I also might 
add Mr. Hutt said he didn’t recall our conversation in the cafe that 
day. After we had looked at the sheep and came back to Newcastle 
and had ordered dinner and Mr. Hutt came in. I went over and talked 
to him after we looked at the sheep. He thought before, but it was 
after we looked at the sheep. I said, “Glenn, how many two-year-old 
ewes do you think are in that deal?” He said, “I think we are short 
on two-year-old ewes because we had a storm on those sheep when 
they were ewe lambs.” He kept an equal number of ewe lambs in the 
fall, but he had a storm in the spring on the ewe lambs and lost quite 
a tew of them. So he said, “I think they are going to be short on twos 
which they should have been long on twos.” He said, “I think you are 
going to be short on twos. You will probably have about the same 
number of twos and the same number of threes, but less of the 
fours.” 


It is not clear from the record that complainants stated directly 
that any of the ewes were two years old. Nevertheless, the record 
shows clearly that Memmoit and Gleason who are not parties here- 
mn, as well as respondent Carver, after hearing what one or the 

“her complainant told them, each told another in substance that 
some of the ewes were two years old. This would indicate that, of 
the persons who discussed the sheep with one or the other of com- 
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plainants, three thereafter believed that they had been told that 
some of the ewes were two years old. A fourth such person, Dan- 
iels, testified in pertinent part as follows: 


Q. Mr. Daniels, how did they [Complainants] describe the ages of 
these sheep to you specifically? 


A. As I said previously, we didn’t go into that in detail. They men: 
tioned the way they were described when they bought the sheep. I 
told them before I could buy the sheep I would have to get them in 
and mouth all the sheep and determine the various ages because any 
people that I would sell them to I wanted a full description of the 
ages and the only way you could do that— 


Q. (Interrupting) That’s customary in the sheep business when 
you’re buying or selling. That’s really the only way you can get an 
accurate picture of age. 


A. Yes. 


From the record, it appears that complainants did not directly 
state the ages of the ewes, but instead gave an elaborate explana- 
tion of what Hutt had told them the year before, about the herd 
and about Hutt’s procedure over the years when he had owned the 


_ herd. It also appears that, if that explanation was not intended 


to mislead, nevertheless it had that effect. 


Halpert v. Rosenthal, 267 A.2d 730 (R.I., 1970), involved a house 
with termites. Plaintiff seller assured defendants that there were 
no termites in the house. Defendants agreed to buy the house. 
Later, on inspection, termites were found in the house, and de- 
fendants refused to buy it. 


There was no evidence that plaintiff knew of the termites at the 
time of the assurance that there were no termites in the house. 


The Supreme Court of Rhode Island held, 267 A.2d at 733: 


The distinction between a claim for damages for intentional deceit 
and a claim for rescission is well defined. Deceit is a tort action, and 
it requires some degree of culpability on the misrepresenter’s part. 
* * * On the other hand, a suit to rescind an agreement induced by 
fraud sounds in contract. It is this latter aspect of fraud that we are 
concerned with in this case, and the pivotal issue before us is 
whether an innocent misrepresentation of a material fact warrants 
the granting of a claim for rescission. We believe that it does. 


Whipp v. Iverson, 168 N.W.2d 201 (Wis., 1969) involved a sale 
of a business, of which 40 percent of the volume of sales and net 
earnings consisted of an Oldsmobile agency. After the sale, the 
Oldsmobile division of General Motors refused to transfer the 
franchise to the purchasers. Plaintiff purchasers sought to rescind 
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the sale, alleging that the defendant sellers had misrepresented 
that the business was being sold as the sellers had been operating 
it. 


Defendant sellers contended that the complaint stated no cause 
of action “because it fails to allege the defendants made the false 
representation intentionally for the purpose of inducing the plain- 
tiffs to sign the agreements.” 


The Supreme Court of Wisconsin held: 


Rescission of a contract in equity may be grounded on misrepresenta- 
tions not intentionally made for the purpose of defrauding or in- 
ducing a person to act to his detriment for the speaker’s economic 
benefit. 


At law in the action for deceit the basis of responsibility for mis- 
representation was intention, generally called scienter or the intent 
to deceive. * * * 


*x* * * 


* * * Certainly what is grounds for damages in deceit is grounds 
for rescission, but rescission is not restricted to deceit. Before the 
recognition of strict responsibility for misrepresentation at law, 
equity recognized that an honest misrepresentation was a ground for 
rescission. 


It is not necessary for rescission of a contract “that the party mak- 
ing a misrepresentation should have known that it was false.” Re- 
covery is allowed even though misrepresentation is innocently made 
because “It would be unjust to allow one who has made false rep- 
resentations, even innocently, to retain the fruits of a bargain in- 
duced by such representations.” * * * 


Fisher v. Wofford, 556 P.2d 127 (Ore., 1976) involved a sale of 
a used car on which the odometer had been turned back. 


Plaintiff, a used car dealer, purchased the car from defendants, 
who had turned back the odometer, and resold it to another with- 
out knowledge of defendants’ action. The ultimate purchaser 
learned of the turning back of the odometer and claimed rescis- 
sion, and the plaintiff settled that claim, after offering defendants 
an opportunity to defend it. Plaintiff claimed indemnity from 
defendants. 


Defendants contended in substance that plaintiff did not owe a 
legal obligation to the ultimate purchaser, and that “lack of wilful 
conduct” by plaintiff was a “well-founded defense” to that claim. 


The Supreme Court of Oregon, In Banc, held, 556 P.2d at 130, 
“it is elementary that a claim for rescission of a sale and return 
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of the purchase price may be based upon an innocent misrepre- 
sentation or mistake as to a material fact.” 


Miller v. Tossava, 202 N.W.2d 810 (Mich. App., 1972) involved 
a sale of a mobile home without delivery of a certificate of title. 


Defendant sellers had previously financed the purchase of the 
mobile home through a bank, which had never obtained a proper 
certificate and thus could not surrender one when the moble home 
was sold to plaintiff and the bank loan paid off. Plaintiff buyer 
sought rescission and refund of the purchase price. 


The trial court had held that the failure to deliver a certificate 
was the fault of the bank and not of defendants, and had held for 
defendants. 


The Court of Appeals of Michigan reversed and remanded, hold- 
ing, 202 N.W.2d at 814, that plaintiff “contends, and correctly so, 
that even if misrepresentations were made innocently by defend- 
ants prior to the sale of the house trailer, such misrepresentations 


‘ may also constitute a basis for equitable relief.”” The Court of Ap- 


peals also held, 202 N.W.2d at 816, “Upon remand, it may be that 
the trial court will find that the defendants had informed plain- 
tiff that they would deliver to her a title certificate within a reas- 
onable time, and that a properly executed certificate was not de- 
livered. In that event, the court should conclude that the defend- 
ant failed to perform, and that such failure of performance con- 
stituted a misrepresentation. Such a determination would entitle 
plaintiff to cancellation and rescission on the contract * * * *” 


The following is found in 37 Am.Jur.2d, Fraud and Deceit, 
§§220, 221, and 222: 


* * * As a general rule * * * courts of equity will grant appropri- 
ate relief in cases involving transactions arising from misstatements, 
even though no fraudulent intent on the part of the person making 
the representations is shown, and even though he made them inno- 
cently, as a result of misapprehension or mistake. All that need be 
shown under such circumstances is that the representations are false 
and that they actually mislead the person to whom they are made. 
Thus, the prevailing opinion seems to be that even where a party in- 
nocently misrepresents a fact by mistake, especially if it operates as 
a surprise and imposition on the other party, the latter is entitled to 
relief. 


The reason generally given for the equitable rule as to innocent but 
false representations is that courts of equity may grant relief on 


4% 
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the ground of constructive fraud such as would not authorize relief 
by way of an action of deceit at law. * * * 


* * * 
7s? [Many cases have distinguished between the wilful or reck- 
less misrepresentation essential to the maintenance of an action for 
deceit, and th misrpresentation, negligent or innocent, that will or- 
dinarily lay a sufficient basis for rescission in equity. Thus, many 
courts lay down the rule that misrepresentation of material facts 
may be a ground for rescinding or avoiding a contract even though 
there is no actual fraud or intent to deceive or misrepresent, and 
even though the statements are innocently made without knowledge 
of their falsity. Such a representation is considered to be construc- 
tively fraudulent because of its effect of imposing on and deceiving 
the person to whom it is made. * * * 


* * * 


* * * Other courts hold that where fraud is relied on as a defense 
to a contract, fraudulent intent need not be shown, and that a mis- 
representation is equally available for this purpose even though it is 
innocently made through mistake and without knowledege of its fal- 
sity, and even though it was honestly believed to be true by the 
party making it. As applied to sales, some courts hold that this prin- 
ciple rests, not on the doctrine of fraud, but on the ground that the 
purchaser has failed to get what he bargained for because of the 
erroneous statement of facts made by the vendor, which he trusted 
and had a right to trust. This principle applies only where the rep- 
resentation relates to a matter of fact, and not where it consists in 
opinion. 


See also 13 Am.Jur.2d, Cancellation of Instruments, §19. 


Section 2-608 of the Uniform Commercial Code provides that a 


buyer may revoke his acceptance of a lot or commercial unit whose 
non-conformity substantially impairs its value to him if he has 
accepted it without discoverey of such non-conformity if his ac- 


ceptance was reasonably induced either by the difficulty of dis- 
covery before acceptance or by the seller’s assurances. The Offi- 


cial Comment prepared under the auspices of the National Con- 
frence of Commissioners on Uniform State Laws and the Amer- 
ican Law Institute, reads in pertinent part as follows: 


8. “Assurances” by the seller under paragraph (b) of subsection 
(1) [substance of which is set forth above] can rest as well in the 
circumstances or in the contract as in explicit language used at the 
time of delivery. The reason for recognizing such assurances is that 
they induce the buyer to delay discovery. These are the only assur- 
ances involved in paragraph (b). Explicit assurances may be made 
either in good faith or bad faith. * * * 


Section 2-608 goes on to provide that revocation of acceptance 
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must occur within a reasonable time after the buyer discovers or 
should have discovered the ground for it and before any substan- 
tial change to condition of the goods which is not caused by their 
own defects. The notice of respondents to complainants that the 
“deal was off,” having been given within 24 hours of the time 
when Verry gave complainants the check on which payment was 
later stopped, and within a few hours of the discoverey of the 
true ages of the ewes, we believe that it did occur within a reas- 
onable time as required in section 2-608. Under subsection (3) of 
section 2-608, a buyer who so revokes has the same rights and 
duties with regard to the goods involved as if he had rejected 
them, and under U.C.C. §2-602(2) (c), the buyer has not further 
obligations with regard to goods rightfully rejected. 


In view of all of the above, we cannot find that the actions of 
the respondents in dispute herein, fall within the clause in section 
307 of the Act (7 U.S.C. 208), “every unjust, unreasonable, or 
discriminatory regulation or practice is prohibited and declared 
to be unlawful.” In a reparation proceeding against a dealer under 
the Act, such as this one, the issue is whether the action of the 


’ respondent dealer in dispute, falls within that clause. 


Accordingly, the complaints should be dismissed. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7 CFR §2.35, 42 F.R. 4395, as authorized by the Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganiza- 
tion Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§202.57 and 202.21. 


On complainants’ right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


The complaints herein are hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 17,884) 


In re BICKLEY’S WHOLESALE MEATS, INC. P&S Docket No. 5473. 
Decided July 19, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its operations 
as a packer thereunder as found herein. Respondent is ordered to cease 
and desist from said violations. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondent violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.1388; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 


graph I of the Complaint and specifically admits that the Secre- | 
tary has jurisdiction in this matter, neither admits nor denies the | 
remaining allegations, waives oral hearing and further procedure, | 


and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bickley’s Wholesale Meats, Inc., hereinafter referred to as 
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the respondent, is a corporation whose principal place of business 
is at Thomaston, Georgia. 


2. Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


3. Respondent, at all times material herein, was a packer 
within the meaning and subject to thep rovisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors and asigns, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer, 
shall cease and desist from: 


1. Purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets unless respondent pays 
the full purchase price of the livestock at the time of purchase; 


2. Issuing checks or drafts in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; 


8. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


4. Failing to hold in trust and endangering trust funds re- 
quired to be held in trust for the benefit of all unpaid cash sellers 
of livestock until all unpaid cash sellers of livestock are paid. 


Copies of this decision shall be served upon the parties. 


Bi i 
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(No. 17,885) 


In re JAMES D. NASER. P&S Docket No. 5437. Decided July 19, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 1.181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138 (42 F.R. 745) ). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. James D. Naser, doing business as Naser Packing Com- 
pany, hereinafter referred to as the respondent, is an individual 
with his principal place of business located at Bradenville, Penn- 
sylvania and whose mailing address is P.O. Box 141, Bradenville, 
Pennsylvania 15620. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


8. Respondent’s average annual purchases of livestock ex- 
ceed $500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


This order shall become effective on the first day after service 
thereof upon the respondent. 
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(No. 17,886) 


In re E. D. (SPECK) FENNER. P&S Docket No. 5457. Decided 
July 21, 1977. 


Consent order — Sanction 


tespondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a market agency thereunder as found herein. Respondent is sus- 
pended as a registrant under the Act for 45 days. 


Jane H, Campana, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


E. D. (Speck) Fenner, hereinafter referred to as the res- 
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pondent, is an individual whose mailing address is P.O. Box 36, 
Haslet, Texas. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


The respondent shall cease and desist from: 


1. Failing to notify the Administrator, Packers and Stock- 
yards Administration, of a change in the nature of his business 
within ten days after making such change; 


2. Consigning livestock in assumed, false or fictitious names; 
and 


3. Purchasing on a commission or agency basis livestock 
which he has consigned for sale, without disclosing the true own- 
ership of such livestock to his principal. 


Respondent is suspended as a registrant under the Act for a 
period of 45 days. 


The provisions of this Order shall become effective on the 
sixth day after service of this Order on the respondent: Provided, 
however, that if by any means or device whatever, all or part of 
the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall 
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be the date fixed by a court of competent jurisdiction which issues | 
an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 17,887) 


In re VERN KUHLMAN. P&S Docket No. 5448. Decided July 21, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
him for violations of the Act and the regulations in eonnection with his 
operations as a dealer thereunder in failing to comply with the bonding 
requirements thereof and in failing to pay when due for livestock pur- 
chased and accepted in commerce as found herein. Respondent is or- 
dered to cease and desist from said violations. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138 (42 F.R. 745.) ). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre 
tary has jurisdiction in this matter, neither admits nor denies the 
comaining allegations, waives oral hearing and further procedure, 
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. and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Vern Kuhlman, hereinafter referred to as respondent, is an 
individual, d/b/a D. & K. Cattle Company, with his principal place 
of business located at 2005 18th Street, Greeley, Colorado 80631. 


2. Respondent at all times material herein was engaged in the 
business of buying and selling livestock in commerce for his own 
account as a dealer within the meaning and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
‘parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent, his agents and employees, either individually or as 
partners with other persons, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations issued there- 
under without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


2. Issuing checks or drafts in payment for livestock purchased 


in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


8. Failing to pay, when due, the full purchase price of live- 
stock. 


This order shall become effective on the sixth day after service 
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upon the respondent. Copies hereof shall be served upon the par- 
ties. 


(No. 17,888) 


In re PALMER G. HULINGS. P&S Docket No. 5424. Decided July 
21, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
him for violating the Act and the regulations in connection with his 
operations as a dealer thereunder as found herein. Respondent is or- 
dered to cease and desist from said violations, the issuance of insuffi- 
cient funds checks and failing to pay when due. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
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and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Palmer G. Hulings, d/b/a H.&H. Cattle Company, here- 
inafter referred to as the respondent, is an individual whose ad- 
dress is Route 1, Lancaster, Kansas 65041. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing checks and drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Such order shall have the same force and effect as if entered 
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after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies of this decision shall be served upon the parties. 


(No. 17,889) 


In re CORONA LIVESTOCK AUCTION, INC. P&S Docket No. 50380. 
Decided January 11, 1977. 


Order overruling respondent’s objection to Remand Order 


Stephen E. Hart, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On January 3, 1977, respondent filed objections to the Order 
entered on November 24, 1976, remanding this case for further 
proceedings before the Administrative Law Judge. 


Respondent contends that under the Department’s rules of 
practice, the Administrative Law Judge had the power to admit 
or exclude evidence. However, the rules of practice provide (9 
CFR 202.8(d)): 


(d) Powers. Subject to review by the Secretary [te., Judicial 
Officer] as provided elsewhere in this part, the judge, in any pro- 
ceeding assigned to him, shall have power to: 


* * * 


(7) Admit or exclude evidence; 


Hence the judge’s power to exclude evidence is expressly made 
subject to review by the Judicial Officer. It is settled doctrine 
that in ruling on the admissibility of evidence, Administrative 
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Law Judges are subject to the policy of the agency, as stated in 
its published decisions. As stated in In re J. Acevedo & Sons, 34 
Agr Dec 120, 143-144 (1975), affirmed sub nom. J. Acevedo & 
Sons v. United States, 524 F.2d 977 (C.A. 5): 


Moreover, even if the Department’s policy—that knowledgeable 
administrative officials may, if they choose, testify as to the exact 
sanction needed to achieve the purposes of the regulatory program, 
assuming the violations are proven—were erroneous, the Adminis- 
trative Law Judges should follow the Department’s policy set forth 
in published decisions until it is corrected on judicial review. 

The Supreme Court stated in Universal Camera Corp. v. Labor 
Board, 340 U.S. 474, 494, quoting from the Attorney General’s Com- 
mittee on Administrative Procedure: 


In general, the relationship upon appeal between the hearing 
commissioner and the agency ought to a considerable extent 
to be that of trial court to appellate court. 


The subordinate relationship of the Administrative Law Judges 
to the agency is stated in Davis, Administrative Law Treatise 
(1958), § 10.06, as follows: 


The status of the examiner should and does depend upon his 
functions. His two main functions are to preside and to pre- 
pare the intermediate (initial or recommended) decision. Both 
functions are definitely subordinate. * * * 


* * * 


To exalt the examiner to a position equal to or above that of 
the agency and to make him altogether independent of the agen- 
cy would be clearly incompatible with the examiner’s necessarily 
subordinate functions and with the agency’s continued respon- 
sibility. 


The impropriety of the refusal by an Administrative Law Judge 
to follow the agency’s policy expressly set forth in published de- 
cisions is emphatically shown in an article by the Chief Adminis- 
trative Law Judge of the Federal Power Commission, who states 
(Zwerdling, “Reflections on the Role of an Administrativ Law 
Judge,” Administrative Law Review (Winter 1973, Vol. 25, No. 1, 
p. 18)): 


Once we have stressed the importance of maintaining the ad- 
ministrative law judge’s independence, however, the other side 
of the coin is recognition that he is governed and bound by his 
agency’s rulings and directives, and that the final decisional 
responsibility lies in the agency; that, once the agency has 
ruled on a given matter, it is not open to reargument by the ad- 
ministrative law judge; and that, although an administrative 
law judge on occasion may privately disagree with the agency’s 
treatment of a given problem, it is not his proper function to 
express such disagreement in his published rulings or decisions. 
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The policy of this Department has repeatedly been set forth in 
published decisions (see the remand Order, pp. 2-5 (that expert 
evidence of the nature excluded in this proceeding should be ad- 
mitted. Hence it was improper for Judge Liebert to reject such 
evidence; and his error was subject to correction by the Judicial 
Officer. 


Respondent also complains that under the remand Order, p. 5, 
“Judge Liebert shall not exclude any evidence by expert witnesses 
on direct or cross-examination.”’ Respondent contends that this is 
a departure from the rules of practice. However, the rules of 
practice, quoted above, contain no limitation on the scope of the 
Order which can be entered by the Judicial Officer to correct error 
by an Administrative Law Judge as to the admissibility of evi- 
dence. The extraordinary circumstances leading to my order that 
Judge Liebert shall exclude no expert evidence on remand were 
set forth in the Order filed November 24, 1976. Specifically, it 
was explained therein that Judge Liebert has already expressed 
the view that the expert evidence which I desire admitted at the 
remand proceeding is not properly admissible; that the exclusion 
of the expert evidence in this case by Judge Liebert occurred just 
three months after I had ruled in another case (Acevedo) that 
Judge Liebert had erroneously excluded expert evidence; and that 
Judge Liebert’s exclusion of expert evidence in the Acevedo case 
occurred just four months after I had remanded a prior case to 
Judge Liebert because he did not permit a witness for complain- 
ant to express his expert opinion as to the ultimate issue in the 
case. Other examples of Judge Liebert’s adamant position that he 
is not bound by the Department’s policy as to the admissibility of 
expert evidence could have been cited. For example, in the case of 
In re Henry DeJong and Major Lewis, P&S Doc. No. 4789, Judge 
Liebert stated (Tr. 133): 


Simply because the Judicial Officer has said that he would like 
certain facts to be entered in certain cases doesn’t impress me at 
all. I decide what evidence will be taken in the case. That is what 
I mean. 


Since Judge Liebert has ruled in this case that the evidence 
which I desire admitted is not admissible, and since he is not im- 
pressed “at all’ by my rulings as to the admissibility of evidence, 
the only way in which I can have the expert evidence admitted 
which I regard as essential is to order Judge Liebert not to ex- 
clude any expert evidence on remand. 


Administrative agencies are free to “pursue methods of inquiry 
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capable of permitting them to discharge their multitudinous 
duties.” Federal Communications Com’n v. Pottsville Broadcast- 
ing Co., 309 U.S. 134, 143. In the circumstances of this case, the 
remand Order necessarily directed Judge Liebert to exclude no 
expert evidence at the remand hearing. 


Respondent complains that in the Order of remand, “complain- 
ant is provided with a convenient outline of those aspects of the 
case which would interest the Judicial Officer” (Objection, p. 3). 
However, respondent is also provided with a convenient outline of 
those aspects of the case which would interest the Judicial Officer. 
As stated in the Order of remand, “expert witnesses, in addition 
to those who previously sought to testify, should, of course, also 
be permitted to testify for complainant or respondent” (emphasis 
supplied; remand Order, p. 3). Moreover, even where evidence 
has not been erroneously excluded by an Administrative Law 
Judge, an agency has the power to remand a proceeding to receive 
evidence which the agency deems material. See, e.g., J. Weingar- 
ten, Inc., F.T.C. Doc No. 7714, 13 Pike & Fischer Ad Law 2nd 
460, 466-467; American Radiator and Standard Sanitary Corp., 


- F.T.C. Doe No. 7835, 12 Pike and Fischer Ad Law 2nd 813, 813- 


815; In re Samuel Petro, 16 Agr Dec 901 (1957). Hence it was 
quite proper to indicate in the remand Order areas where addi- 
tional evidence would be particularly helpful. 


In the circumstances, respondent’s objections to the Order re- 
manding this case for further proceedings are overruled. 


(No. 17,890) 


In re CORONA LIVESTOCK AUCTION, INC. P&S Docket No. 5030. 
Decided November 24, 1976. 


Order remanding case for further proceedings 


Stephen T. Hart, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 





1170 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 86 A.D. 1169 


Decision by Donald A. Campbell, Judicial Of ficer. 


On July 26, 1976, Administrative Law Judge John G. Liebert 
filed an Initial] Decision and Order dismissing the complaint in 
this proceeding. Judge Liebert concluded that a “review of the 
record discloses that no substantial evidence was adduced to show 
that the system employed by Respondent was unfair for discrimin- 
atory” (Initial Decision, p. 26). However, he erroneously exclud- 
ed expert evidence offered by complainant which was adduced for 
that purpose. 


The primary issue involved in this case is whether the unique 
“turn system” used by respondent in determining the order of 
selling cows to particular packers is an unfair or unreasonable 
practice in violation of the Packers and Stockyards Act (7 U.S.C. 
205, 208, 213(a)). Complainant has issued a general regulation 
(9 CFR 201.58) and a policy statement (9 CFR 203.8) relating 
to the selling of livestock by market agencies, such as respondent. 
However, no other stockyard or market agency in the country 
uses respondent’s selling method. Accordingly, it was well within 
complainant’s discretion to proceed in an adjudicatory proceed- 
ing against respondent without amending its rules or policy state- 
ments to relate specifically to respondent’s system. See Securities 
Comm’n v. Chenery Corp., 382 U.S. 194, 199-203; NLRB v. 
Wyman-Gordon Co., 394 U.S. 759, 761-766; NLRB vy. Bell Aero- 
space Co., 416 U.S. 267, 290-295. 


Where, as here, complainant chooses to proceed in an adjudica- 
tory proceeding rather than a rulemaking proceeding, the same 
type of evidence as would have been admissible in a rulemaking 
proceeding must be admissible in the adjudicatory proceeding so 
that the Secretary will be able to make a final decision in a res- 
ponsible manner. 


Evidence relating to whether respondent’s “turn system” is 
an unfair or unreasonable practice was not only admissible, but 
was perhaps essential. In Jn re Lester Murtha, 21 Agr Dec 1218, 
1215 (1962), the Judicial Officer remanded a case to the Hearing 
Examiner because evidence relating to whether a practice was 
violative of the Act was excluded, stating: 


The second issue raised by the complainant is the ruling out of 
evidence which complainant sought to introduce. Section 312(a) of 
the act makes it unlawful for any stockyard owner, market agency 
or dealer” ... to engage in or use any unfair, unjustly discrimina- 
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tory or deceptive practice or device.” The complainant’s excluded 
evidence apparently has some bearing on whether ths guaranteeing 
of prices is an “unfair” or “unjustly discriminatory” trade practice 
and hence was relevant. Because there is a specific regulation pro- 
hibiting the practice does not mean that evidence as to whether the 
practice violates the act is not admissible. See United States v. 
Donahue Bros., 59 F.2d 1019, 1021-22 (8th Cir. 19382). On the 
contrary it is perhaps essential that evidence demonstrate the prac- 
tice to be violative of the act.1 


Accordingly, the proceeding must be remanded to receive ex- 
pert evidence relating to whether respondent’s “turn system” is 
unfair, unreasonable, or otherwise in violation of the Act.? Other 
expert witnesses, in addition to those who previously sought to 
testify, should, of course, also be permitted to testify for com- 
plainant or respondent. Expert testimony comparing the method 
of marketing involved in this case with other methods of mar- 
keting livestock would be helpful. Expert opinions as to the ulti- 
mate question at issue in this proceeding would also be helpful. 
See, e.g., In re J. Acevedo & Sons, 34 Agr Dec 120, 141-142 (1975), 
affirmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 
977 (C.A. 5). Expert evidence would be helpful, inter alia, as to 
the following matters: 


(1) What is the significance of the fact, if any, that there 
was one class of buyers involved in this case and more than one 
class of buyers involved in Berrigan? 


(2) Does a buyer at a terminal stockyard have the oppor- 
tunity to buy all of a commission firm’s livestock; and, if so, how 
important is that fact in achieving the highest price for the con- 
signor ? 


(8) What is the significance of the fact, if any, that at a 


1 Accord: In re R&D Investments, 35 Agr Dec 668, 669-670 (1976); In re Hugrade Food 
Products Corp., 35 Agr. Dec 129, 131, fn. 2 (1976). 


2 Although an offer of proof was made, in view of the importance which I place on expert 
evidence with respect to this matter, it would be unfair to respondent to consider such evidence 
without the opportunity for cross-examination. In addition, the offer of proof as to Dr, Mund’s 
testimony is undoubtedly not as extensive as his actual testimony would have been. The offer 
of proof with respect to Everett Stoddard’s testimony appears to be more complete than the 
offer as to Dr, Mund’s testimony; and it relates to a matter which was decided by Judge 
Liebert in accordance with Mr. Stoddard’s views (see Initial Decision, p. 12). Therefore, it 
may not be necessary for Mr. Stoddard to appear at the further proceedings. His statement 
will be considered by the Judicial Officer as evidence in the proceeding but unless the com- 
plainant desires further testimony from him or unless respondent desires to cross-examine 
Mr. Stoddard, it will not be necessary for him to appear at the further proceeding. Counsel 
for the parties should confer informally with respect to Mr. Stoddard’s testimony prior to 
the remand proceeding. In addition, complainant’s Exhibit 1, which was not received in this 
proceeding, will be considered as evidence by the Judicial Officer. The parties may submit 
additional evidence with respect to this exhibit if they choose. 
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terminal stockyard private treaty sale, the other buyers do not 
know the terms of the negotiation between a commission seller 
and a buyer who did not buy; whereas at respondent’s market, all 
buyers know such information? 


(4) In a terminal market private treaty transaction, does 
the seller feel free to change his initial price in dealing with a 
second, third or fourth buyer for the same lot; and, if so, how 
would the price received under such curcumstances compare with 
the price received where respondent keeps his price firm on each 
animal? 


(5) Is there any basis for complainant’s contention (Ap- 
peal, p. 12) that the arbitrary setting of the price of each slaugh- 
ter cow without allowing other buyers to bargain or bid is in and 
of itself an unfair or unreasonable practice, in the light of the 
fact that at a terminal stockyard private treaty sale, the commis- 
sion seller may dea] with one buyer only and not allow other buy- 
ers to bargain or bid? 


(6) What are the economic considerations, if any, as to 
whether a turn system is voluntarily established by the commis- 
sion seller or is imposed on the commission seller by the buyers? 

(7) Isa rotational system of buying (or turn system) par- 
ticularly disadvantageous to consignors where some (or all) of 
the buyers have preference for a particular type of animal? 


(8) What is the economic effect of pricing animals only on 
increments of an even dollar or half-dollar? 


The foregoing matters are not necessarily the most important 
ones to be considered, but are merely to suggest some of the mat- 
ters which should be considered at the further hearing. 


In view of circumstances unique to this proceeding, for the pur- 
pose of this remand hearing only, Judge Liebert shall not exclude 
any evidence by expert witnesses on direct or cross-examination.3 


3 Judge Liebert has already expressed the view that the evidence which I desire adduced at 
the remand proceeding is not properly admissible in this adjudicatory proceeding. Moreover, 
Judge Liebert’s ruling in this proceeding excluding expert evidence occurred just three months 
after I had ruled in another case that Judge Liebert had erroneously excluded expert evidence. 
In re J. Acevedo & Sons, 34 Agr Dec 120, 140-144 (1975), affirmed sub nom. J. Acevedo & Sons 
v. United States, 524 F.2d 977 (C.A. 5). Similarly, Judge Liebert’s exclusion of expert evidence 
in Acevedo occurred just four months after I had remanded a prior case to Judge Liebert 
because he did not permit a witness for complainant to express his expert opinion as to the 
ultimate issue in the case. In re Professional Commodity Service, Inc., 832 Agr Dee 585 (1978). 
In order to forestall further inconvenience to the expert witnesses in this case and further de- 
lay in this proceeding, I have reluctantly concluded that I must direct Judge Liebert not to ex- 
clude any expert evidence at the remand proceeding. 
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Even though Judge Liebert is not to sustain any objection relating 
to expert testimony, the parties may make objections to preserve 
their rights on appeal. A witness may refuse to answer a ques- 
tion if he regards it as inappropriate; but if it is subsequently 
determined that it was appropriate, his failure to answer may de- 
tract from the weight given to his other testimony. 


In view of the Initial Decision filed in this proceeding express- 
ing Judge Liebert’s view that respondent’s turn system is not il- 
legal, and his view that the opinion of experts as to this matter is 
not relevant or material, it would serve no useful purpose to va- 
cate the Initial Decision so that Judge Liebert could file a new 
decision in the light of expert opinion evidence. Accordingly, the 
Initial Decision will not be vacated and a new appeal will not be 
necessary. At the conclusion of the further proceedings, Judge 
Liebert may, if he desires, file a statement relating to the de- 
meanor of the witnesses within 15 days after the remand hearing 
is closed; and both parties may file supplemental briefs within 
30 days after the transcript of the oral proceedings is received 
by counsel, and simultaneous reply briefs within 10 days after 


receipt of opposing counsel’s brief. Jurisdiction of this proceed- 
ing will be retained by the Judicial Officer for the purpose of is- 
suing a final Decision and Order in this proceeding and for the 
purpose of issuing any further orders, if necessary, with respect 
to the remand proceedings. 


Since this case is already over two years old and involves im- 
portant issues, this case should be expedited insofar as possible, 
bearing in mind, inter alia, the convenience of the witnesses. 


Since this order deals with erroneous exclusion of expert evi- 
dence, it is appropriate to mention that I disagree with many of 
the other ruling and statements by Judge Liebert with respect 
to the evidence in this case (see, e.g., Transcript p. 48, In. 10; p. 
75, In. 16; p. 80, In. 8; p. 80, In 16; p. 80, In. 23-p. 81., In. 6; p. 85, 
In. 15-p. 86, In. 18; p. 86, In. 21-p. 87, In. 4; p. 92, In. 15-p. 93, In. 
2; p. 93, Inss 7-23; p. 95, Ins. 10-17, p. 97, Ins. 6-9; p. 100, Ins. 11-13; 
p. 106, In. 6; p. 273, Ins. 10-21; p. 275, In. 25-p. 276, In. 9). 


It has repeatedly been held that the evidentiary rules applic- 
able in court proceedings are not applicable in administrative 
proceedings before this Department. See, e.g., In re ‘Hines and 
Tindel, 35 Agr Dec 113, 125, fn. 11 (1976). A question is not ob- 
jectionable merely because the answer calls for a conclusion by 
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the witness. Evidence of respondent’s general method of selling 
cows was not inadmissible merely because the witness did not 
know the exact date of his observations. See Cella v. United States, 
208 F.2d 783, 787-789 (C.A. 7), certiorari denied, 347 U.S. 1016. 
Judge Liebert’s statements at Tr. 97, Ins. 6-9, were inappropriate 
under any circumstances; but particularly where, as here, a wit- 
ness merely preceded his answer by a conclusion. 


Although it is appropriate for an Administrative Law Judge 
to ask questions from time to time at an administrative hearing, 
it was inappropriate for Judge Liebert to completely take over 
complainant’s witness before complainant had a chance to de 
velop its case (Tr. 95-103). Judge Liebert took over the witness 
because of his concern that too much time had elapsed for the 
smal] amount of evidence that had been presented; but the reason 
so little evidence had been presented by that time was because of 
Judge Liebert’s erroneous rulings and statements as to the evi- 
dence. 


This proceeding is remanded to the Administrative Law Judge 
with directions to receive further evidence in accordance with 
the views set forth above. No expert evidence shall be excluded 
on direct or cross-examination. This matter should be expedited 
in every way practicable. Jurisdiction of this proceeding is re 
tained by the Judicial Officer for the purpose of issuing a final 
Decision and Order and further orders, if necessary, with respect 
to the further proceedings before the Administrative Law Judge. 


(No. 17,891) 


In re RALPH WAITE. P&S Docket No. 5380. Decided June 22, 
1977. 
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Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder in failing to comply with the bonding require- 
ments of the Act. Respondent is ordered to cease and desist from said 
violation, and respondent is suspended as a registrant under the Act 
until he is in full compliance with the bonding requirements thereof. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Acting Administra- 
tor, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the Complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
further procedure under the Rules of Practice (9 CFR 202.1 e¢ 
seq.), and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of 
the Complaint, the order to become effective on the sixth day after 
service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


(a) Ralph Waite, herein referred to as the respondent, 
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is an individual whose address, at the times material to the com- 
plaint, was 104 F §8.W., Miami, Oklahoma 74354. Respondent’s 
present address is 107 North Buckeye, Coffeyville, Kansas 67337. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock 
in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 


performance of his livestock obligations under the Act was ter- 
minated. Respondent was notified that if he continued his live- 
stock operations without bond coverage or its equivalent, as re- 
quired under the Act and the regulations, he would be in viola- 
tion of the Act and the Regulations promulgated thereunder. Not- 
withstanding such notice, respondent has engaged in the business 
of a market agency, buying livestock in commerce on a commis- 
sion basis, without filing and maintaining a reasonable bond or 
its equivalent. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact No. 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)), and sections 201.29 and 201.30 of the Regula- 
tions (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the Regulations promulgated thereunder, without filing and 
raintaining a reasonable bond or its equivalent as required under 
the Act and the Regulations. 
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Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the Regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this pro- 
ceeding terminating the suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day 
after service upon respondent. 


(No. 17,892) 


In re J & L CATTLE CoMPANY, INC. P&S Docket No. 5405. De- 
cided June 24, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for 
violating the Act and the regulations in connection with its operations 
as a dealer thereunder in failing to comply with the bonding require- 
ments thereof. Respondent is ordered to cease and desist from said 
violation, and respondent is suspended as a registrant under the Act 
until it is in full compliance with the bonding requirements thereof. 


Mary Ellen Reese, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the res- 
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pondent wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138 (42 F.R. 745) ). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purposes only, to the entry of this de- 
cision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) J. & L. Cattle Company, Inc., hereinafter referred to 
as the respondent, is a corporation whose address is P.O. Box 127, 
Maryville, Missouri 64468. 


(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling 


livestock in commerce for its own account; and 
(2) Registered with the Secretary of Agriculture as 


a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
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under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day 
after service upon respondent. 


(No. 17,893) 


In re MANUEL BOLCAO. P&S Docket No. 5423. Decided June 29, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
him for violating the Act and the regulations in connection with his 
operations as a packer thereunder as found herein. Respondent is or- 
dered to cease and desist from said violations. 


Eric Paul, for complainant. 
Dennis Callahan, Atwater, CA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
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ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the res- 
pondent wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.188; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this deci- 
sion. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Manuel Bolcao, hereinafter referred to as the respondent, 
is an individual d/b/a the Atwater Meat Company, whose prin- 
cipal place of business is 5881 N. Winton Way, Atwater, Califor- 
nia. 


2. Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for the 
purpose of slaughter and of preparing meat food products for 
sale and shipment in commerce. 


38. Respondent is, and at all times material herein, was a 
packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent Manuel Bolcao, in connection with his activities as 
a packer, shall cease and desist from: 





DEJONG PACKING COMPANY 1181 
Cite as 36 A.D. 1181 


1. Accounting for livestock slaughtered and sold on an agency 
basis on the basis of false and incorrect weights, false and in- 
correct prices per hundredweight (cwt.), or false and incorrect 
sales proceeds; and 


2. Paying the sellers of livestock or livestock carcasses on the 
basis of weights other than the true and correct weights of such 
livestock or livestock carcasses, or on the basis of prices other than 
the actual prices received for such livestock or livestock carcasses, 
or both such weights and prices. 


Respondent shall keep such accounts and records as will fully 
and correctly disclose the details of all transactions involved in 
his business under the Act, including invoices or accountings fur- 
nished consignors which disclose the actual price received for car- 
casses sold on an agency basis and the true and correct weights 
for such carcasses. 


The provisions of this Order shall become effective on the first 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 17,894) 


In re DEJONG PACKING COMPANY, et al. P&S Docket No. 5087. 
Decided June 30, 1977. 


Slaughter cattle -- sales conditions of — Unfair practice — failure to pay 
— group boycott — Unlawful conspiracy — entering into — Acts in fur- 
therance of conspiracy — responsibility for — Information — furnishing 
of to competitive buyers in violation of Section 201.69 of the regulations 


Where respondents engaged in unfair practices and participated in an un- 
lawful conspiracy as found herein, each of the respondents violated the 
. Act and the regulations issued thereunder. Each respondent is ordered 
to cease and desist from said violations as set forth in the Order herein. 
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Victor W. Palmer, Administrative Law Judge. 
Rodney J. Streff, for complainant. 
Peter Jay Visser, Lynden, WA, for respondents DeJong, Ferry Broth- 

ers, and Mount Vernon Meat Co., Inc. 
Charles T. Cole, Stanwood, WA, for respondent John F. Lenz. 
James F. Henriot, Stanwood, WA, for respondent Hygrade Food Prod- 
ucts Corporation. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), charging 11 
meat packers with conspiring to force auction stockyards in 
Northwest Washington to change their method of selling cattle 
from “as is,” under which packers bear the risk of condemnations, 
to “subject” (i.e., subject to passing Government meat inspec- 
tion), under which cattle sellers bear the risk of condemnations. 


Four of the original 11 respondents consented to cease and 
desist orders, and a fifth cease and desist order was issued against 
a respondent who failed to file an answer. The complaint was dis- 
missed as to one respondent because a new corporation was 
formed with different ownership. 


After an administrative hearing was held with respect to the 
remaining five meat packers, Administrative Law Judge Victor 
W. Palmer filed an initial decision on January 25, 1977, in which 
he found that the five respondents entered into an unlawful con- 
spiracy, as charged. However, the complainant appealed to the 
Judicial Officer, to whom final administrative authority has been 
delegated to decide the Department’s cases subject to the Adminis- 
trative Procedure Act (38 F.R. 10795; 42 F.R. 4395) ,1 contending 
that the orders issued by Judge Palmer were not sufficiently 
broad. Four of the five respondents involved in the administrative 
1 The office of Judicial Officer is a career position established pursuant, to the Act of April 
4, 1940 (7 U.S.C. 450c-450g¢), and Reeorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having been 
involved with the Department’s regulatory programs since 1949 (including 8 years’ trial liti- 
gation; 10 years’ appellate litigation relating to appeals from the decisions of the prior Judi- 


cial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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proceeding also appealed to the Judicial Officer contending that 
no cease and desist orders should have been issued. No appeal was 
filed by one respondent who participated in the administrative 
hearing, John F. Lenz, d/b/a Schenk Packing Co., and he filed no 
response to complainant’s appeal. 


Three of the four respondents filing appeals filed a joint appeal 
and brief (DeJong Packing Company, Mount Vernon Meat Co., 
Inc., and Ferry Bros., Inc.) in which they “accept the Findings of 
Fact as found by Judge Palmer” (Appeal, p. 4). A separate ap- 
peal was filed by Hygrade Food Products Corporation, in which 
Hygrade does not challenge Judge Palmer’s findings of fact (Ap- 
peal, p. 3). Similarly, complainant does not challenge Judge Pal- 
mer’s findings of fact. Accordingly, Judge Palmer’s findings of 
fact (Findings 1-14, infra) are adopted and set forth verhatim 
herein, except that I have added footnote 2 to Finding 9(a) and 
have changed December 29, 1974, in the first sentence of Finding 
11 to December 29, 1972. In addition, I have added Findings 15-20, 
infra. 


I agree with complainant that Judge Palmer’s orders are not 
sufficiently broad and, therefore, my order is identical to the or- 
ders proposed by complainant and previously issued against the 
five respondents who consented or defaulted. The orders issued 
against the five consenting or defaulting packers required the 
packers and their officers, directors, agents, employees, succes- 
sors, and assigns, directly or indirectly, individually or in combina- 
tion with others, or through any corporate or other device, in 
connection with their operations as packers, to cease and desist 
from: 


1. Entering into or acting in furtherance of any conspiracy, com- 
bination, agreement or arrangement with any other packer or live- 
stock buyer for the purpose or with the effect of establishing or im- 
posing any terms or conditions relating to the purchase of or the 
payment for livestock purchased in commerce. 


2. Conducting any of its operations relating to the purchase of 
livestock in commerce jointly or in combination with any other pack- 
er or livestock buyer, or furnishing any information of such buying 
operations to any other packer or livestock buyer. 


8. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 
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FINDINGS OF FACT 


1. (a) Respondent DeJong is a corporation organized and 
existing under the laws of the State of Washington. Its principal 
place of business is located at its Lynden, Washington business ad- 
dress: P.O. Box 518, Lynden, Washington 98264. 


(b) Respondent Ferry is a corporation organized and 
existing under the laws of the State of Washington. Its principal 
place of business is located at its Ferndale, Washington business 
address: P.O. Box 151, Ferndale, Wahington 98248. 


(c) Respondent Hygrade is a corporation organized and 
existing under the laws of the State of New York. Additional to 
its main headquarters in Detroit, Michigan, it has a principal 
place of business in Tacoma, Washington. The respective ad- 
dresses are: P.O. Box 4771, Detroit, Michigan 48219, and 1623 
East J St., Tacoma, Washington 98401. 


(d) Respondent Mt. Vernon is a corporation organized 
and existing under the laws of the State of Washington. Its prin- 
cipal place of business is located at its Mount Vernon, Washing- 
ton business address: 1327-D McLean Rd., Mount Vernon, Wash- 
ington 98273. 


(e) Respondent John F. Lenz is an individual who did 
business as Schenk Packing Co. until October of 1974 and since 
that time has done business as Schenk Packing Co., Inc. His prin- 
cipal place of business is located at his Stanwood, Washington 
business address: P.O. Box 576, Stanwood, Washington 98292. 


2. Respondents DeJong, Ferry, Mt. Vernon, Hygrade and Lenz 
are now and at all times material herein were meat packers with- 
in the meaning and subject to the Act, buying livestock in com- 
merce for purposes of slaughter and engaged in manufacturing 
or preparing livestock products for sale or shipment in commerce. 


3. Burlington Sales Pavilion, Inc., stockyard, Burlington, 
Washington; Enumclaw Sales Pavilion stockyard, Enumclaw, 
Washington; Farmers Auction stockyard, Everson, Washington; 
Lynden Auction Market, Inc., stockyard, Lynden, Washington; 
Marysville Livestock Auction, Inc., stockyard, Marysville, Wash- 
ington; Snohomish Auction Market stockyard, Snohomish, Wash- 
ington; and Tacoma Livestock Market stockyard, Spanaway, 
Washington, are now and at all times material herein were (1) 
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stockyards posted under and subject to the provisions of the Act 
and (2) registered with the Secretary of Agriculture as market 
agencies selling livestock on a commission basis. Each is a pri- 
vately owned and operated business subject to governmental reg- 
ulation located in Northwest Washington which functions as a 
selling agent for consignors of livestock for sale by public auction 
at the stockyard. Hereinafter they will initially be referred to as 
the “Northwest Washington livestock auction markets” and, al- 
ternatively, as “the markets,” “the auction yards,” “the auction 
markets” and “the stockyards-market agencies.” 


4, Under the customary trade practices and marketing pro- 
cedures of the Northwest Washington livestock auction markets, 
which accord with prevalent practices and procedures at livestock 
auction markets throughout the United States, the purchase of 
livestock is on an “‘as is” basis, and full payment is due within one 
business day of purchase, unless otherwise expressly specified by 
auction market personnel prior to the sale of an animal in ac- 
cordance with a different and express agreement reached previous 
to the sale. 


5. When animals are sold by an autcion market on an “as is” 
basis, the purchaser buys the animals as he sees them with no 
guaranty that they are suitable for any purpose and he assumes 
the risk of subsequently discovered defects. 


6. When animals are sold at an auction market on a “subject” 
basis, the sale is contingent upon the animal meeting specified 
criteria (e.g. fit for human consumption, fit for dairy produc- 
tion). Should the animal fail to meet the specified “subject” cri- 
teria, there is no sale and the purchaser is not required to pay the 
seller for the animal. 


7. When cattle for slaughter are sold “subject,” the sale is con- 
tingent upon their passing federal inspection as being fit for hu- 
man consumption and full payment is due within one business day 
after the animal has passed federal inspection. Such subject sales 
occur whenever the consignor has so directed or has not withheld 
permission from the market operator to offer the consigned ani- 
mal in this manner and the market operator exercises such dis- 
cretion in response to requests from prospective purchasers or in 
furtherance of the practice of auction markets in Northwest 
Washington to call attention to any defects in animals of which 
they are aware at the time of sale. 
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8. During the period February 1972 through May 1974, re- 
spondents were regular purchasers at the Northwest Washington 
livestock auction markets as follows (CX 34): 


Stockyard-Market Agency Regular Packer Purchasers 
Farmers Auction DeJong, Ferry, Mt. Vernon, 
Everson, Washington Schenk (Lenz) & Kratzig 
Snohomish Auction Market DeJong, Hygrade, Mt. Vernon, 
Snohomish, Washington Schenk (Lenz), McRae, Thorp 
Tacoma Livestock Market Hygrade, Schenk (Lenz) 
Spanaway, Washington 
Stockyard-Market Agency Regular Packer Purchasers 
Enumclaw Sales Pavilion Hygrade, Schenk (Lenz) 
Enumclaw, Washington Mt. Vernon 
Burlington Sales Pavilion, Inc. DeJong, Ferry, Mt. Vernon, 
Burlington, Washington Schenk (Lenz), McRae 
Lynden Auction Market, Inc. DeJong, Ferry, Mt. Vernon, 
Lynden, Washington Schenk (Lenz), McRae 
Marysville Livestock Auction, Inc. DeJong, Ferry, Mt. Vernon 
Marysville, Washington Hygrade, Schenk (Lenz) 
McRae, Kratzig, Thorp 


Buyers for respondents purchased a large percentage of the 
slaughter cattle sold at these auction markets and their attendance 
at the sales was considered necessary by the markets for their 
operations to be profitable. In addition to slaughter cattle, the 
markets also sold calves, dairy cattle and other kinds of livestock. 


9. (a) During the period February 8, 1972, to February 15, 
1972, each respondent, individually or through its authorized rep- 
resentatives, with the exception of respondent Hygrade, signed a 
written document (CX 2) which stated, in essence, that all bids 
for slaughter cattle by respondents would thereafter be subject to 
the condition that the animal be found after slaughter to be fit for 
human consumption by appropriate Government inspectors, and 
that, beginning March 1, 1972, payment for each animal would be 
delayed until the close of the third bank business day following 
the date when it was bid upon, at which time payment would be 
made if, the animal either had been found fit for human consump- 
tion after slaughter or had not yet been slaughtered, and no pay- 
ment would be made for any of such livestock found to be unfit 
for human consumption. Shortly after the written document was 
signed, copies were sent to all of the stockyards-market agencies 
except Tacoma Livestock Market.2 


2 Complainant tried unsuccessfully to refresh the memory of the operator of the Tacoma 
Livestock Market by showing him a copy of his prior affidavit, which apparently indicated 
that he also received a copy of the written document (CX 2) in 1972 (Tr. $21--824). 
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(b) On February 23, 1972, Marysville Livestock Auction, 
Inc., sent letters to each signatory of CX 2 in which it rejected the 
proposed purchasing policy and denounced it as an open violation 
of the Act (CX 3). The owner of Farmers Auction informed some 
of the packers shortly after receiving CX 2 that he would not, as 
a general rule, sell livestock to them on a subject basis. All of 
Farmers Auction’s literature and forms including buyers’ in- 
voices, indicated that all sales were “as is.”” Farmers Auction also 
had a sign posted at the sales ring specifying that all guarantees 
of livestock were between buyer and seller and that all sales, un- 
less otherwise specified, were “as is’. Lynden Auction Market, 
Inc., did not accept the terms of CX 2, called Mr. Hoskin of the 
Packers and Stockyards Administration in Portland, Oregon, to 
report its receipt, continued to rely on a sign posted in the auction 
ring stating that all sales were on an “as is” basis, and was under 
the impression that its sales were on an “as is’ basis. There is no 
evidence that Lynden Auction Market made any other effort to 
communicate its rejection of the proposal to the packers prior to 
conversations it had with DeJong sometime subsequent to July 
25, 1972. 


Burlington Sales Pavilion, Inc., refused to accept the terms of 
the 1972 subject basis letter (CX 2) and had signs to the effect 
that all cattle were sold on an “as is” basis. An announcement was 
made prior to the sale of a particular animal if it was going to be 
sold “subject.” There is no evidence that Burlington Sales Pa- 
vilion, Inc., made any other effort to communicate its rejection of 
the proposal to the packers. At Snohomish Auction Market, if 
an animal were to be sold subject, a specific announcement to that 
effect was made. There is no evidence that Snohomish Auction 
Market made any other effort to communicate its rejection of the 
proposal to the packers. 


(c) On March 8 and 9, 1972, the Packers and Stockyards 
Administration sent letters to the respondents who signed CX 2 
advising them that it considered their arrangement to be a viola- 
tion of the Act and that further administrative action in this re- 
gard would be necessary if they did not “reconsider” such ar- 
rangement (CX 4-9). The letters from the Packers and Stock- 
yards Administration did not request written responses from re- 
spondents (CX 4-9). 


(d) From February 1972 through the end of March 1974, 
none of the respondents other than DeJong attempted to buy cattle 





1188 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1181 


on a “subject” basis except as they had done traditionally (par- 
ticular animals with visible defects, or which had elicited no or 
very low bids when offered “as is,” etc.), did not attempt to im- 
plement the policy outlined in CX 2 and paid for all cattle pur- 
chased at the respective Northwest Washington livestock auction 
markets. 


(e) Respondent Lenz, during the period February 1972 
through the end of March 1974, complied fully with terms of “re- 
consideration” expressed in the Hoskin’s letter to him (CX 7); 
purchased all livestock on an “as is” basis (Tr. 251, 327, 370, 487, 
516, 583-84, 586, 597-98, 773) ; made timely payment for all cattle 
purchased (Tr. 251, 327, 402, 516, 736) and communicated no re- 
quest, requirement or suggestion to any auction yard, other than 
his signing of CX 2, that he be allowed to purchase on a subject 
basis (Tr. 345, 370, 388, 404-05, 515, 584, 610, 733). However, see 
finding 13(b), infra. 


10. (a) Respondent DeJong failed to pay for the following 
purchases of cattle found after slaughter to be unfit for human 
consumption : 


Date of Purchased Weight of Purchase 
Purchase at Cow (lbs.) Price 

5/30/72 Marysville Livestock Auction 1055 $ 189.90 
7/11/72 Marysville Livestock Auction 1080 237.60 
7/18/72 Snohomish Auction Market 860 146.20 
7/25/72 Lynden Auction Market 1230 280.44 
8/1/72 Marysville Livestock Auction 880 178.64 
8/8/72 Marysville Livestock Auction 1190 249.90 
9/19/72 Lynden Auction Market 1255 252.25 
10/3/72 Lynden Auction Market 1285 800.69 
11/9/72 Snohomish Auction Market 1500 355.50 
11/9/72 Farmers Auction 1290 251.55 
3/18/73 Lynden Auction Market 925 185.00 


In each of these transactions, the respective market paid the ani- 
mal’s consignor, even though the purchaser failed to pay the mar- 
ket for the livestock (Tr. 36, 131-32, 200-02, 464-67, 534-35). 


(b) On June 16 and October 18, 1972, Marysville Live- 
stock Auction, Inc., sent statements to respondent DeJong seeking 
payment for the aforesaid cattle purchases on May 30, July 11, 
August 1 and August 8, 1972 (CX 10, 11). By letters dated July 7, 
July 20 and August 14, 1972, Marysville Livestock Auction, Inc., 
notified the Packers and Stockyards Administration of respondent 
DeJong’s failure to pay for these cattle purchases (CX 12). Farm- 
ers Auction notified the Packers and Stockyards Administration 
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ar- of DeJong’s failure to pay for livestock purchased at its stockyard 
oF (Tr. 132). 
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ur- (c) By letters dated July 11, 1972, and January 30, 1973, 
ion | the Packers and Stockyards Administration advised respondent 
DeJong that its failure to pay for livestock purchased at the stock- 
972 yards owned by Marysville Livestock Auction, Inc., and Farmers “ 
; Auction constituted violations of the Act and the regulations and « 
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7): requested DeJong to make the appropriate payments for such live- p 
187, stock (CX 13, 14). d 
ttle 11. On December 29, 1972, in a State of Washington adminis- a 
re- | trative proceeding, DeJong was ordered to “remit to the three id 
han livestock auctions (Marysville, Snohomish, Lynden) the purchase oe 
ject price of the animals cited in the notice of hearing” (RX 2). Uni- 
see | ted States Department of Agriculture, Packers and Stockyards 
Administration, personnel had testified at said hearing (Tr. 655- y 
‘ 56). That decision also indicated that should DeJong fial to pay . 
mg | as specified in the decision, its State license would be suspended “a 
man | until it complied (RX 2). The State administrative proceeding 7 
| was appealed by DeJong and on appeal, the Whatcom County 7 
hase | Superior Court of the State of Washington granted summary " 
ice judgment (hereinafter State Court ruling) for DeJong reversing ” 
89.90 | the decision of the Director of Agriculture (RX 3). The State ; 
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80.44 | as to the conditions under which DeJong would purchase and that i 
78.64 | the markets chose to accept DeJong’s bids on those conditions. 
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ee culture. 
55.50 12. (a) On April 3, 1974, shortly after the State Court rul- 
ati ing became final, DeJong sent written notices to all of the North- 
ae west Washington livestock auction markets that, beginning May 
ani- | 1, 1974, DeJong’s purchases of cattle at livestock sales would be 
mar- } subject to the conditions specified in CX 2, the February 1972 
). subject basis letter (CX 15). 
uive- Respondents Hygrade, Ferry and Mt. Vernon sent similarly 
king | drafted letters during April 1974 to the Northwest Washington 
y 11, | livestock auction markets. Ferry notified them that beginning 
ly 7, | April 29, 1974, its purchases of animals at the markets would be 
Inc. | subject to the conditions that payment for such livestock would 
ident | be delayed for three bank days after the date of bid pending a 
arm- | determination as to whether such livestock were fit for human 


consumption, and that there would be no payment for any of such 
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livestock found after slaughter wtihin the three days to be unfit 
for human consumption (CX 17). Mt. Vernon’s letters were to the 
same effect as Ferry’s, but the operative date of these conditions 
was stated as May 1, 1974 (CX 18). Hygrade notified the mar- 
kets that beginning May 1, 1974, it would withhold the average 
per head cost of two slaughter animals for three bank days pend- 
ing a determination of fitness for human consumption and there 
would be no payment for unfit cattle slaughtered within three 
days (CX 16). 


(b) A meeting was held at the Tacoma Livestock Mar- 
ket, Spanaway, Washington, on April 15, 1974, to discuss and im- 
plement a response to these April 1974 notices. All of the North- 
west Washington livestock auction market owners or their repre- 
sentatives, a number of area farmers, officials from the Packers 
and Stockyards Administration, the State of Washington Depart- 
ment of Agriculture, and national officials from the markets’ 
marketing association attended. The consensus of the market op- 
erators and the farmers in attendance was that they would not 
accede to the demands of the packers. Accordingly, a form letter 
was drafted and signed by all of the market agency operators or 
their representatives (CX 22A). The form letter was used as a 
model by the markets to notify the packers that the purchasing 
terms of April 1974 letters were rejected. Aftr the meeting, all of 
the market operators sent responses to respondents Hygrade Mr. 
Vernon, Ferry and DeJong advising them that their bids for live- 
stock could not be accepted until they rescinded their announced 
subject basis purchasing policy (CX 19, 20, 21, 22, 22A, 23, 24, 
25). Farmers Auction and Snohomish Auction Market notified 
John F. Lenz, by letter, that purchases of livestock would continue 
on an “as is” basis and that no bids would be accepted until the 
subject basis purchasing policy was rescinded (CX 22, 25; Tr. 
145-49, 204-06, 246-47). 


Additionally, after the effective date of the packers’ letters, 
most of the market operators or their personnel announced, in 
explicit terms, prior to the sales that all cattle were being sold on 
an “as is” basis (Tr. 709, 338-39, 208-09, 296). 


138. (a) During the period May 1, 1974, through May 15, 
1974, the Northwest Washington livestock auction markets, at 
which respondents were regular purchasers, conducted their 
scheduled weekly sales but no cattle purchases were made by any of 
the respondents. Such purchase bids as were made by respondents 
were understood by the markets to be on a “subject basis” even 
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though the cattle were offered “as is’. The bids were rejected on 
that basis and at no time did any of the respondents protest the 
refusal of the bids or announce that they were acceding to the 
markets’ “as is” policy. Such bids as were thereafter made by re- 
spondents were considered to be in jest. Although none of the re- 
spondents specifically announced at the time of making a bid that 
it was being made on a “subject basis’, everyone in attendance at 
the sales understood their bids to be so conditioned and it is found 
that there was a definite and clear meeting of the minds on this 
point by each of the respondent packers and the markets conduct- 
ing the auction sales. 


(b) Respondent Schenk fi.e., Lenz] did not send a 
written notice in April of 1974 as did the other respondents. His 
conduct was basically one of complete inaction. As was the case 
with the other respondents, he or his agent attended but did not 
purchase any livestock offered at the markets during the period 
May 1, 1974, through May 15, 1974, and his order buyers, while 
in attendance at the sales, indicated to the market operators that 
Schenk would not buy livestock on an “as is” basis at these sales. 
He gave every appearance to the market operators of supporting 
the other respondent packers and that he was withholding bids 
until such time as the animals were offered on a “subject-basis”’. 
If he had indicated that he was desirous of purchasing cattle on 
an “as is” basis his bids would have been accepted, but he and his 
representatives did not bid. The explanation that he proffered at 
the hearing that he decided to purchase cattle elsewhere because 
they were then available at a lower price is not plausible in the 
circumstances. It is found that his decision, to not bid on cattle 
offered during this period “as is’ by the markets which normally 
supplied his needs, was deliberately intended to show his support 
of the other respondent packers and to maintain the solidarity of 
their announced position (Tr. 154-55, 339-41, 370, 391-93, 407-08, 
486-87, 521, 540-43, 595-96, 735-39). 


(c) Over the last two weeks of May 1974, respondents 
DeJong, Hygrade, Ferry and Mr. Vernon issued notifications to 
the stockyards-market agencies rescinding their “subject” basis 
purchase conditions. During the last two weeks of May 1974 or 
thortly thereafter, John F. Lenz advised the markets with whicl 
ne dealt that he would, in the future, agree to discontinue au: 
attempt to purchase livestock on a subject basis and would resume 
duying iivestock on an “as is” basis (Tr. 154, 212, 344-45, 484-87). 
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Furthermore, the respondents resumed their regular purchases 
of livestock at all of the Northwest Washington livestock auction 
markets beginning on or about May 16, 1974 (CX 34; Tr. 157-58, 
230-31, 399, 484-88). 


14. The actions by respondents to effectuate the sales condi- 
tions they proposed to the Northwest Washington livestock auc- 
tion markets were predicated on the increased use of antibiotics 
by dairy farmers treating their own herds whose cull cattle are 
the principal type of livestock purchased by respondents at those 
markets. Respondents have asserted, and it is found, that this in- 
creased use of antibiotics has allowed farmers to send a greater 
number of sick animals to the markets which give the appearance 
of being in good health only to be, with increasing frequency, con- 
demned upon post-mortem inspection by health authorites. Re 
spondents took their actions to discourage such practices and shift 
the burden of loss of diseased cattle back to the consignors. 


The apparent belief by repondents that their proposals would 
be of overall benefit to cattle consignors in general, as well as to 
themselves, was not shared by the market operators who have 
testified that in their opinion, in addition to the added delay in 
payment of purchase prices to consignors of slaughter cattle, 
farmers buying replacement animals for their dairy herds would 
demand similar conditional sales and the ultimate result of the 
proposals would be added administrative problems and expense 
to the markets. In short, each group had valid business reasons 
for its position on the respective merits of “as is” and “subject” 
sales. 


15. As to the immediately preceding finding, Finding 14, pack- 
ers “normally buy in the same trade areas,” and over a period 
of years, thev know “what their average condemnation rate is go- 
ing to be and this is part of their cost and actually figured in their 
purchase price of the livestock’ (Tr. 39). The condemnation rates 
on slaughtered cattle in the State of Washington are not out of 
line with the rest of the United States (Tr. 58-59). DeJong’s con- 
demnation rate on cattle from July 1, 1973, through June 30, 1974, 
was 1.14% (Tr. 78-79, 104). In 1973, Hygrade’s Tacoma, Wash- 
ington, condemnations were 24 head out of 17,000 or .14%; in 
1974, 57 head out of 30,000, or .19% ; and in 1975, 99 head out of 
40,000, or .24% (Tr. 699-700, 718-719; all figures approxima- 
tions). 


There are “literally hundreds of things an inspector can con- 
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demn a cow for” (Tr. 80). There are “many types of condemna- 
tions that no one can ascertain what caused them,” 7.e., whether 
the farmer or the packer was responsible for the condemnation 
(Tr. 102). 


16. As to Findings 6 and 7, supra, animals are sold at auction 
markets in Northwest Washington (and in the entire United 
States) on a “subject” basis only on very rare occasions. Except 
for the activities of respondents involved in this proceeding, pros- 
pective purchasers at an auction market request that an animal be 
sold “‘subject” only if they notice some defect which raises a ques- 
tion as to the fitness of the animal which has not been noticed by 
the auction market employees. If the defect is noticed by the auc- 
tion market employees, they ordinarily announce that the animal 
will be sold “subject” (Tr. 28-35, 74-75, 120-122, 224, 250, 315, 
366, 383, 387, 447, 462, 525, 553, 571. 701). Full payment is due 
for an animal purchased “subject”? within one business day after 
it has been determined that such animal has passed Federal inspec- 
tion (Tr. 35). 


17. It would not be practicable or lawful for an auction mar- 
ket operator to sell a particular animal in the auction ring with 
some of the prospective buyers bidding on a “subject’”’ basis and 
other prospective buyers bidding on the same animal on an “as is” 
basis. During the sale of an animal at auction, the auctioneer’s 
chant indicates a certain price, e.g., “26” (i.e. $26 per cwt.). A 
prospective buyer indicates his bid at that price vocally or by a 
movement of his finger, a wave of his hand, a nod of his head, 
etc. (Tr. 30-31, 296). Since the price that a prospective buyer is 
willing to bid varies depending on whether an animal is being sold 
“subject’ or “as is,’’ a bid recognized by the auctioneer, e.g., “26,” 
could not mean “subject” to some prospective buyers and “as is” 
to others, any more than it could mean dollars to some prospective 
buyers and pesos to others. An agreement by an auction market 
operator that a bid by one prospective buyer (or a few buyers) is 
“subject”? while the bids on the same animal by others are “as is” 
would be unjustly discriminatory and, therefore, unlawful under 
the Act (Tr. 31-32, 39, 53-54, 60-61). 


18. The letter signed in February 1972 by the respondents, 
except Hygrade, referred to in Findings 9 and 12, supra, reads as 
follows (CX 2): 
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FEBRUARY 1972 LETTER (CX 2) 


TO WHOM IT MAY CONCERN: 


The undersigned packers have been realizing unusually heavy losses 
from cattle purchased by them at auction for slaughter which are 
condemned as unfit for human consumption due to the presence of 
infection, disease or medicines and drugs in their systems. These 
losses must stop! Accordingly, the undersigned packers hereby notify 
you that all bids which they make in the future will be made upon the 
condition that the animal will be found to be fit for human consump- 
tion by appropriate Government inspectors. In order to enforce this 
policy, we will pay for auctioned animals as follows beginning March 
1, 1972: 


1. Animals slaughtered within three (8) bank business days after 
the date of the bid will not be paid for if they are found to be unfit 
for human consumption by appropriate Government inspectors. Im- 
mediately upon condemnation, the packer will notify the market 
agency of the condemnation by telephone, and a copy of the con- 
demnaiion slip will be mailed to the market agency from which the 
animal was obtained. 


2. If any animal is not slaughtered within three (3) bank business 
days after the date of the bid, or if it is slaughtered within that time 
and found to be fit for human consumption, payment will be made by 
check mailed at the close of the third bank business day following 
the date of the bid. 


This letter was signed by the undersigned individuals on the dates 
indicated opposite their names. 


DATE: Feb. 
DATE: Feb. 
DATE: Feb. 
DATE: Feb. 
DATE: Feb. 
DATE: Feb. 
DATE: Feb. 
DATE: Feb. 1972 
DATE: Feb. 1972 
DATE: Feb. 11, 1972 
DATE: Feb. 14, 1972 
DATE: Feb. 15, 1972 


1972 
1972 
1972 
1972 
1972 
1972 
1972 


ew 


- 


ee 
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The State of Washington administrative proceeding and 


the Whatcom County Superior Court proceeding referred to in 
Finding 11, supra, related to the first six transactions itemized 
in Finding 10(a), suvra, involving respondent DeJong’s failure to 
pay for purchases of cattle. The State proceedings did not involve 
the other five transactions itemized in Finding 10(a). The State 
Court judgment was served on counsel for the State Department 
of Agriculture on February 14, 1974, and filed on February 15, 
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1974 (RX 3). The State had 30 days within which to file an ap- 
peal (Tr. 648). Accordingly, the time for appeal expired on or 
about Monday, March 18, 1974. 


20. The letters from Hygrade, DeJong and Mt. Vernon to the 
auction markets announcing a change to “subject” purchasing, re- 
ferred to in Finding 12(a), supra, all had an effective date of May 
1, 1974 (CXs 15, 16, 18). Hygrade’s letter was dated April 2, 1974, 
DeJong’s was dated April 3, 1974, and Mt. Vernon’s was undated. 
Ferry’s letter is virtually identical to Mt. Vernon’s except that 
Ferry’s is dated April 29, 1974, and effective April 29, 1974 (CX 
17). The complete text of the letters follows: 


DEJONG’S 1974 LETTER 
April 3, 1974 
TO WHOM IT MAY CONCERN: 


On and after May 1, 1974, all slaughter cattle purchased by our 
company at any livestock sale will be purchased under the condi- 
tions we sent you in a letter in February 1972. 


MT. VERNON’S 1974 LETTER 
TO WHOM IT MAY CONCERN: 


Beginning May 1, 1974, all cattle purchased by us for slaughter at 
your auction will be purchased upon the condition that they will be 
found to be fit for human consumption by the federal meat inspector. 
We will pay for these cattle as follows: 

1. Animals slaughtered within three (3) bank business days after 
the date of the bid will not be paid for if they are found to be unfit 
for human consumption by appropriate government inspectors, Im- 
mediately upon condemnation, the packer will notify the market 
agency of the condemnation by telephone and a copy of the condem- 
nation slip will be mailed to the market agency from which the ani- 
mal was obtained. 

2. If any animal is not slaughtered within three (8) judicial days 
after the date of the bid, or if it is slaughtered within the time and 
found to be fit for human consumption, payment will be made by 
check mailed at the close of the third judicial day following the date 
of the bid. 


FERRY’S 1974 LETTER 
April 29, 1974 
TO WHOM [T MAY CONCERN: 
This is to notify you that beginning April 29, 1974, all bids made 
by the undersigned will be made upon the condition that the animal 


purchased will be found to be fit for human consumption by the ap- 
propriate government inspectors. 
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In the future we will pay for animals purchased at auction as 
follows: 


1. Animals slaughtered within three (8) bank business days after 
the date of the bid will not be paid for if they are found to be unfit 
for human consumption by appropriate government inspectors. hn- 
mediately upon condemnation, the packer will notify the market 
agency of the condemnation by telephone, and a copy of the con- 
demnation slip will be mailed to the market agency from which the 
animal was obtained. 


2. If any animal is not slaughtered within three (3) judicial days 
after the date of the bid, or if it is slaughtered within that time and 
found to be fit for human consumption, payment will be made by 
check mailed at the close of the third judicial day following the date 
of the bid. 


The two numbered paragraphs of Mt. Vernon’s letter are identi- 
cal to the two numbered paragraphs of Ferry’s letter; and such 
paragraphs are identical to the two numbered paragraphs of the 
packers’ February 1972 letter (CX 2), except that in 1974, both 
Mt. Vernon and Ferry changed the phrase “bank business 
day(s),’”’ where it appeared twice in paragraph numbered two of 


the letters, to “judicial day(s) ; “but in paragraph numbered one, 
neither Mt. Vernon nor Ferry changed the phrase “bank business 
days” to “judicial days.” 


HYGRADE’S 1974 LETTER 


April 2, 1974 


Commencing May 1, 1974, Hygrade Food Products will revise its 
policy of purchasing livestock sale yard cattle. 


The following policy will be instigated: 


(1) Payment will be withheld on the average per head cost of two 
slaughter animals. The remainder of the proceeds will be sent as 
usual. When all cattle pass federal inspection, the total proceeds 
will be transmitted to the sale yards. 


(2) Cattle slaughtered within three bank days and found unfit for 
human consumption will not be paid for. The company will notify 
livestock auction yard by telephone in the event an animal is con- 
demned. A government condemnation slip will be sent to the sale 
yard as proof of condemnation. 


(8 Any cattle not slaughtered within three bank days will not be 
subject to these terms. Any cattle that are found unfit for human 
consumption in this period of time will be the packer’s responsibility. 


If you have any questions regarding this matter, please feel free 
call us. 
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Sam Wilson, Manager of the Fresh Meat Division of Hygrade’s 
Tacoma, Washington, plant, who signed the foregoing letter, ad- 
mitted that under that letter “the policy would be that Hygrade 
Food Products would purchase all animals on a subject to basis” 
(Tr. 704).8 Mr. Wilson testified that withholding the average cost 
of two animals would be adequate to protect Hygrade as to any 
animals purchased at a particular sale which did not pass Gov- 
ernment inspection (Tr. 704-705; see, also, Finding 15, supra, 
as to Hygrade’s low condemnation rate). 


Mr. Wilson testified that the decision as to Hygrade’s purchas- 
ing cattle on a subject basis effective May 1, 1974, was not his de- 
cision, but rather “was a company decision” reached after dis- 
cussing the matter with “our officers and people” (Tr 705) and 
“legal counsel” (Tr. 719) ; that the decision was made as a result 
of the State Court decision referred to in Findings 11, 12 and 19, 
supra (Tr. 708) ; that he did not consult with other packers as to 
the matter; and that it was an independent decision of Hygrade 
(Tr. 705). Mr. Wilson further testified (Tr. 713). 


Q. Did Hygrade at any time join with the other packers in the 
northwest, any of those in these proceedings or others, in setting 
policies? 


A. Not to my knowledge. 


Mr. Wilson admitted that prior to sending the letter April 2, 
1974, he had heard “trade talk” as to other packers purchasing 
only on a subject basis beginning May 1, 1974; but he testified 
that the decision to send Hygrade’s letter of April 2, 1974, was 
made independently from such trade talk. Specificaly, Mr. Wilson 
testified (Tr. 726-727) : 


JUDGE PALMER: When you drafted and sent out the letters of 
April 2, 1974, and we’re talking about Exhibit 16, were you aware 
that other packing houses were also sending out letters at that time? 


THE WITNESS: No, I was not aware that they were. 


JUDGE PALMER: Were you aware that packing houses intended 
not to buy meat at the sale yards unless they were sold on a subject 
basis during the month of May, or starting May 1, 1974? 


THE WITNESS: I did not know that for a fact. 
JUDGE PALMER: Had you heard something about it? 


8 Previously, Hygrade’s attorney had repeatedly attempted (at times successfully) to lead 
auction market witnesses to say that Hygrade’s policy, under the letter, would be to buy all 
animals ‘“‘as is’’ except for two (Tr. 174, 287, 359-361, 454, 568-569). 
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THE WITNESS: There was trade talk. 


JUDGE PALMER: All right, sir, that’s sufficient. Anything fur- 
ther, Mr. Henriot? 


REDIRECT EXAMINATION 
BY R. HENRIOT: 


Q. Was your decision to send out the letter of April 2, the revised 
policy, made independent of any trade talk? 


A. It was made independently from any trade talk. It had no ef- 
fect, 


JUDGE PALMER: In other words, there was trade talk but you 
didn’t actively sit down with any of the packers and discuss not 
buying cattle? 


THE WITNESS: Absolutely not. 


JUDGE PALMER: There were no meetings between you and the 
other respondents here? 


THE WITNESS: No, sir. 


Hygrade’s Tacoma, Washington, plant has condemnations in 


other species of livestock (Tr. 720-721), but Hygrade’s letter of 
April 2, 1974, related only to cattle. In addition, Hygrade is a 
national packer, slaughtering livestock throughout the United 
States (Tr. 720), but Hygrade did not attempt to institute a 
“subject” purchasing policy in any area of the country other than 
in Northwest Washington. 


Of the four packers involved in the present appeal, each of 
which sent letters advising the auction markets that on or about 
May 1, 1974, they would only purchase cattle on a ‘subject’ basis, 
two did not offer any testimony (Mt. Vernon and Ferry), and 
Hygrade offered testimony only from Sam Wilson, who did not 
have authority to make the decision as to Hygrade’s policy (Tr. 
705). 


21. With respect to the February letter signed by all of the 
respondents except Hygrade (CX 2; Finding 18, supra), Mr. Wil- 
son testified that he “talked to our people in the company [i.e., 
Hygrade] and told them that I had seen this letter,” but that 
“'t|here really wasn’t any response. They just continued to keep 
our policy on an as is basis” (Tr. 720). 


CONCLUSIONS OF LAW 


I. The Respondents, Other Than Hygrade, Entered Into an 
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Unlawful Conspiracy in February 1972, Which Did Not End Prior 
to Mid-May 1974. 


This case is quite unusual! “Conspirators seldom sign articles 
of partnership in crime which may thereafter be conveniently put 
into evidence by the prosecution.” United States v. Morris 225 
F.2d 91, 95 (C.A. 7), certiorari denied, 350 U.S. 901. See, also, 
Allen v. United States, 4 F.2d 688, 691 (C.A. 7). But there, re- 
spondents, other than Hygrade, signed and circulated to auction 
stockyards in Northwest Washington an unlawful, conspiratorial 
agreement in February 1972 (CX 2; Findings 9 and 18, supra). 
As stated by Judge Palmer with respect to the agreement (Initial 
Decision, pp. 24-25) : 

The obvious tenor of the document is threatening and coercive. 
* * * The meaning of the document was not unclear to the recipient 
markets. They understood it to be what it was—an ultimatum by 
their major customers. Without the patronage of these customers, 
the markets could not profitably conduct their business. Upon receipt 


of this ultimatum, it is no wonder that the markets sought Govern- 
men aid in order to resist. 


Under the Packers and Stockyards Act regulatory program, 
livestock auction market operators, who are defined in the Act as 
“market agencies” (7 U.S.C. 201(c)), and who generally also 
meet the statutory definition of “stockyard owner” (7 U.S.C. 
201 (a)), have the right and duty to determine whether livestock 
will be sold “subject” or “as is.”4* However, the respondents, other 
than Hygrade, acting collectively in February 1972, attempted to 
usurp that right and duty by forcing the auction market operators 
in Northwest Washington to sell all slaughter cattle to them on 
a “subject” basis. 


(a) It shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in respect to the 
furnishing of stockyard services, and every unjust, unreasonable, 
or discriminatory regulation or practice is prohibited and declared 
to be unlawful. 


(b) It shall be the responsibility and right of every 
stockyard owner to manage and regulate his stockyard in a just, 
reasonable, and nondiscriminatory manner, to prescribe rules and 
regulations and to require those persons engaging in or attempt- 
ing to engage in the purchase, sale, or solicitation of livestock at 


4 § 807 Unreasonable or discriminatory practices generally; rights of stockyard owner of man- 
agement and regulation. 
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such stockyards to conduct their operations in a manner which 
will foster, preserve, or insure an efficient, competitive public 
market. * * * (7 U.S.C. 208). 


§ 203.8 Statement with respect to regulations and practices of 
stockyards owners and market agencies. 


(a) * * * Stockyard owners and market agencies have 
the statutory right and duty to establish, observe, and enforce 
regulations and practices, which are not unreasonable or unjustly 
discriminatory, with respect to the furnishing of stockyard serv- 
ices. 


(d) Livestock owners today have many alternative 
methods of buying and selling livestock which were not available 
at the time the Packers and Stockyards Act became law. Terminal 
livestock markets and auction markets compete with each other as 
well as other marketing channels, and stockyard owners and mar- 
ket agencies must continually seek ways to improve services and 
facilities offered to livestock owners. Subject to reasonable regu- 
lation, the right to control and conduct the business of a public 
stockyard remains in the stockyard company * * *. (9 CFR 
203.8). 


Prior to the agreement, respondents paid for cattle, which had 
no observable defects but which were later condemned, at the price 
determined by competitive bidding. Under the agreement, the 
price paid by respondents for such cattle would be reduced to zero. 
Hence with respect to such animals, the agreement was a price 
fixing agreement, 7.e., an agreement to pay nothing for such ani- 
mals. 


Respondents attempt to argue the reasonableness of their agree- 
ment, but it is well settled that the “rule of reason” does not apply 
to price fixing agreements. They are illegal per se because they 
inherently restrict competition and restrain commerce.5 As stated 
in United States v. McKesson & Robbins, 351 U.S. 305, 309-310: 


5 Northern Pacific R. Co. v. United States, 356 U.S. 1, 5; United States v. McKesson & 
Robbins, 251 U.S. 305, 308-316; Schwegmann Bros. v. Calvert Corp., 341 U.S. 384 386; Kiefer- 
Stewart Co. v. Seagram & Sons, 240 U.S. 211, 218; United States v. Paramount Pictures, 
334 U.S. 131, 148; United States v. Gypsum Co., 333 U.S. 364, 400; United States v, Line 
Material Co., 333 U.S. 287, 305-815; United States v. Masonite Corp., 316 U.S, 265, 274-282; 
United States v. Socony-Vacuum Oil Co., 210 U.S. 150, 212-228; Ethyl Gasoline Corp. v. 
United States, 309 U.S. 486, 458; United States v. Trenton Potteries, 273 U.S. 292, 396-401. 
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It has been held too often to require elaboration now that price 
fixing is contrary to the policy of competition underlying the Sher- 
man Act and that its illegality does not depend on a showing of its 
unreasonableness, since it is conclusively presumed to be unreason- 


able. It makes no difference whether the motives of the participants 
are good or evil; whether the price fixing is accomplished by express 
contract or by some more subtle means; whether the participants 
possess market control; whether the amount of interstate commerce 
affected is large or small; or whether the effect of the agreement is 
to raise or to decrease prices (footnotes omitted). 


No one would even attempt, at this late date, to justify an 
agreement among competitors to pay $18 per cwt. for a certain 
type of slaughter cow. Why respondents think they can justify an 
agreement among themselves to pay zero dollars per cwt. for a 
certain type of slaughter cow (i.e., one later condemned) is be- 
yond comprehension. 


It is difficult to imagine a clearer case of an “unfair” practice— 
unfair to the market operators, who have the right and duty to 
determine what selling and payment practices will be in effect at 
their markets; and unfair to the consignors, who have the right to 
expect their agent, the market operator, to represent their best 
interests. Likewise, it is difficult to imagine a clearer case of a con- 
spiracy to manipulate or control prices or otherwise restrain com- 
merce. Hence the agreement violated §§ 202(a), (e) and (g) of 
the Act.6 


Respondents’ conduct was an attempt to exercise brute force to 
coerce the Northwest Washington auction markets into acceding 
to their demands. This is precisely what the Act was designed to 
prevent. It was the fear by Congress that packers would exercise 
their market power to control stockyards and livestock prices that 
led to the passage of the Packers and Stockyards Act. As stated in 
Stafford v. Wallace, 258 U.S. 495, 514, in explaining the circum- 
stances leading to the enactment of the Packers and Stockyards 
Act: 


6 § 202 Unlawful practices enumerated. 

It shall be unlawful with respect to livestock, meats, meat food products, livestock products 
in unmanufactured form,, poultry, or poultry products for any packer or any live poultry 
dealer or handler to: 

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or device 
in commerce; or 

® * * 

(e) Engage in any course of business or do any act for the purpose or with the effect of 
manipulating or controlling prices in commerce, or of creating a monopoly in the acquisition 
of, buying, selling, or dealing in, any article in commerce or of restraining commerce; or 

= * + 


(g) Conspire combine, agree or arrange with any other person to do, or aid or abet the 


doing of, any act made unlawful by subdivisions (a)—(d), or (e) of this section (7 U.S.C. 192). 
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The chief evil feared is the monoply of the packers, enabling them 
unduly and arbitrarily to lower prices to the shipper who sells, and 
unduly and arbitrarily to increase the price to the consumer who 
buys. Congress thought that the power to maintain this monoply 
was aided by control of the stockyards.7 


In addition to agreeing to manipulate the price of cattle con- 
demned after slaughter (by reducing the price from the amount 
established by competitive bidding to zero), respondents admit 
that the agreement would have affected the price of other cattle 
not condemned (by increasing the price of such cattle, respondents 
contend). But under the authorities cited in footnote 5, supra, a 
price fixing agreement is illegal per se irrespective of whether it 
results in raising or lowering prices. 


Respondents contend, and Judge Palmer found, that respond- 
ents had sound business reasons for their actions. But the exist- 
ence of “sound business reasons” is “not a defense to a proven 
conspiracy to fix prices” (Advertising Special Nat. Ass’n v. Fed- 
eral Trade Com’n, 238 F.2nd 108,118 (C.A. 1)) even if “from 
other points of view the [price fixing] arrangements might be 


deemed to have desirable consequences” (U.S. v. Masonite Corp., 
316 U.S. 265, 276). Accord: U.S. v. Socony-Vacuum Oil Co., 310 
U.S. 150, 221-222. 


In addition to violating the sections of the Act referred to 
above, respondents, by entering into the agreement, failed to con- 
duct their buying operations “in competition with, and independ- 
ently of, other packers,” and, therefore, violated § 201.70 of the 
regulations (9 CFR 201.70).8 

Judge Palmer concluded that respondents violated the forego- 
ing sections of the Act and regulations, but his initial decision is 
silent as to complainant’s request that he also find that respon- 
dents violated § 201.69 of the regulations, which provides (9 CFR 
201.69) : 


§ 201.69 Furnishing information to competitor buyers. 

No packer, dealer, or market agency, in connection with tran- 
sactions subject to the provisions of the act, shall, in person, or 
through employed buyers, for the purpose of restricting or limit- 
ing competition, manipulating livestock prices, or controlling the 
movement of livestock, prior to, or during the conduct of, his buy- 


7 Accord: Denver Stock Yard Co. v. Livestock Ass’n 356 U.S. 282, 289-290; Crosse & Black- 

well Company v. F.T.C., 262 F.2d 600, 604 (C.A, 4). 

8 § 201.70 Restriction or limitation of competition between packers and dealers prohibited. 
Each packer and dealer engaged in purchasing livestock, in person or through employed 

buyers, shall conduct his buying operations in competition with, and independently of, other 

packers and dealers similarly engaged. (9 CFR 201.70). 
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ing operations: (a) Furnish competitor packers, dealers, market 
agencies, or their buyers or representatives, similarly engaged in 
buying livestock, with information concerning his proposed 
buying livestock, with infomation concerning his proposed 
to be purchased, or prices to be paid; or (b) furnish any other 
buying information to competitor buyers. 


Without discussing the matter, Judge Palmer failed to include 
in his cease and desist order the prohibition, requested by com- 
plainant, against “furnishing any information of such buying 
operations to any other packer or livestock buyer.’ Respondents 
clearly violated § 201.69 of the regulations by furnishing each 
other with information as to their proposed buying operations, 
ie., that beginning March 1, 1972, they would pay nothing for 
condemned cattle notwithstanding their competitive bids for such 
cattle made at public auction markets. Such information was for 
the purpose of restricting or limiting competition since, under 
the agreement, they would jointly refuse to pay the price deter- 
mined by competitive bidding for cattle later condemned. The 
respondents undoubtedly knew that a group effort would be neces- 
’ sary to force the auction operators to acquiesce in such a drastic 
change. Such an agreement was for the purpose of manipulating 
prices since, under the agreement, none of the respondents would 
thereafter pay anything for condemned cattle, notwithstanding 
the price determined by competitive bidding. Accordingly, res- 
pondents violated § 201.69 of the regulations, as well as the other 
sections of the Act and regulations previously discussed. 


However, even if § 201.69 of the regulations had never promul- 
gated, since respondents furnished information of their buying 
operations to each other in pursuance of the unlawful conspiracy 
referred to above, it would be appropriate to include a prohibi- 
tion of such activity in the cease and desist order. In the circum- 
stances, I am broadening the cease and desist order to include the 
provisions requested by complainant in this respect. 


The February 1972 agreement by respondents, other than Hy- 
grade, was in and of itself an unlawful conspiracy. While under 
some Federal] statutes a conspiracy must be evidenced by an overt 
act before a violation of law occurs, there is no such requirement 
at common law or under the Sherman Anti-Trust Act. Leyvas v. 
United States, 371 F.2d 714, 717, n. 4 (C.A. 9) ; Fiswick v. United 
States, 329 U.S. 211, 216, n. 4; United States v. Socony-Vacuum 
Oil Co., 310 U.S. 150, 224-225, n. 59; United States v. Trenton 
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Potteries, 273 U.S. 392, 402; Nash v. United States, 229 U.S. 373, 
378. 


The standards applied in Sherman Act cases, if not more liberal 
standards, should be applied in this proceeding since the “statu- 
tory prohibitions of Section 202 of the Packers and Stockyards 
Act are broader and more far-reaching than the Sherman Act or 
even Section 5 of the Federal Trade Commission Act.” Swift & 
Company v. United States, 393 F.2d 247, 253 (C.A. 7). Accord: 
Swift and Company v. United States, 308 F.2d 849, 853 (C.A. 7); 
Wilson & Company v. Benson, 286 F.2d 891, 895 (C.A. 7) ; United 
States v. Donohue Bros., 59 F.2d 1019, 1022 (C.A. 8). 


Respondents argue that because it is lawful for a single packer 
to agree with an auction market operator that a particular animal 
shall not be paid for if condemned after slaughter, respondents’ 
joint conduct must be lawful (see Hygrade’s original brief, pp. 
26-27; other respondents’ original brief, pp. 21-22). But it is well 
settled that a combination of two or more persons, to force the 
accomplishment of what would be a lawful purpose if individually 
achieved, is an unlawful conspiracy. It “is familiar doctrine that 
lawful acts may become unlawful when taken in concert.” United 
States v. Gypsum Co., 333 U.S. 364, 401.9 


Prior to 1974, none of the respondents other than DeJong took 
any action in furtherance of the conspiracy. But a conspiracy is 
not ended by a mere lapse of time. It is presumed to continue until 
the contrary is affirmatively established. Continental Baking 
Company v. United States, 281 F.2d 187, 155 (C.A. 6). A con- 
spirator must take affirmative action and decisive steps to ter- 
minate his participation in the conspiracy. Hyde v. United States, 
225 U.S. 347, 369-370; United States v. Cullen, 499 F.2d 545, 547 
(C.A. 9; United States v. Chester, 407 F.2d 538, 55 (C.A. 3), cer- 
tiorari denied, 394 U.S. 1020; United States v. Borelli, 336 F.2d 
376, 388 (C.A. 2); United States v. Anderson, 101 F.2d 325, 331 
(C.A. 7) ; Eldredge v. United States, 62 F.2d 449, 451 (C.A. 10). 
And the burden is on the conspirator to substantiate any claim 
that he withdrew. United States v. Borelli, 336 F.2d 376, 388 (C. 
A. 2) ; United States v. Cohen, 145 F.2d 82, 90 (C.A. 2), certiorari 
denied, 323 U.S. 799. 


9 Accord: Duplex Co. v. Deering, 254 U.S. 448, 465-469; Milk and Ice Cream Can Institute v. 
Federal Trade Com’n, 152 F.2d 478, 480-481 (C.A. 7); American Tobacco Co, v. United States, 
147 F.2d 98, 106-107 (C.A. 6), affirmed, 328 U.S. 781; United States v. Perlstein, 126 F.2d 
789, 794 (C.A. 8), certiorari denied, $16 U.S. 678. See, also, Callmann, Unfair Competi- 
tion, Trademarks and Monopolies (8rd ed. 1967), § 15.3(c) (1), p. 847. 
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There is no evidence in this case that any of the conspirators 
withdrew from the conspiracy prior to mid-May 1974. Merely 
purchasing livestock in 1972 and 1973 without enforcing the 
terms of the February 1972 ultimatum is no evidence that the 
conspirators abandoned their conspiratorial purpose. In fact, I 
infer from their unity of action in 1974, following the State Court 
decision, that in 1972 and 1973, the respondent other than Hy- 
grade were merely biding their time awaiting the outcome of De- 
Jong’s activities in furtherance of the conspiracy. 


Since respondents’ conspiracy was so open and notorious, it 
can be inferred that they did not know that their joint venture 
was illegal. But even if respondents’ conduct stemmed from an 
“{nnocent misapprehension” of the Packers and Stockyards Act, 
“it is legally irrelevant. The purity of * * * [respondents’] motives 
is immaterial if in fact they were engaged in an unlawful com- 
bination banned under the * * * Act.” Advertising Special Nat. 
Ass’n v. Federal Com’n, 238 F.2d 108, 118, C.A. 1).1° 


Il. In Furtherance of the Conspiracy, Respondent DeJong 
Failed to Pay for Condemned Cattle in 1972 and 1978. 
All Co-conspirators Are Responsible Therefor. 


The only respondent two followed through on the 1972 conspir- 
atorial agreement, prior to the spring of 1974, was respondent 
DeJong. On 11 occasions in 1972 and 1873, respondent DeJong 
failed to pay for cattle found after slaughter to be unfit for 
human consumption (Finding 10(a), supra). The regulations re- 
quire packers to pay for livestock by the close of the next business 
day, unless otherwise expressly agreed between the parties.11 


It has repeatedly been held by the Department that a packer’s 

failure to pay when due for livestock is an “unfair” practice with- 
in the meaning of that term in the Packers and Stockyards Act 
10 Sac. also, the cases cited in Jn re David G. Henner, 30 Agr Dee 1151, 1260-1268 (1971); and 
In re Henry S. Shatkin, 34 Agr Dec 296, 298-314 (1975) holding that a mistake of law does not 
prevent a violation from being wilful, in which case a respondent’s registration can be sus- 
pended without a prior warning (5 U.S.C. 558). A fortiori, an appropriate cease and desist 
order can be issued notwithstanding a mistake of law. 
ll (b) Purchasers to pay promptly for livestock. Each packer, market agency, or dealer 
purchasing livestock shall, before the close of the next business day following the purchase of 
livestock and the determination of the amount of the purchase price, transmit or deliver to 
the seller or his duly authorized agent the full amount of the purchase price, unless otherwise 
expressly agreed between the parties before the purchase of the livestock, Any such 
agreement shall be disclosed in the purchaser’s records and on the accountings or other docu- 
ments issued by the purchaser relating to the transaction. (9 CFR 201.43(b) ). 
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(7 U.S.C. 192(a) ).12 See e.g., In re Cleve Farm Packing Co., 31 
Agr Dec 747, 757-758 (1972); In re Loeb & Gottfried, 31 Agr 
Dec 580, 535-537 (1972); In re Haas-Davis Packing Co., Inc., 
29 Agr Dec 1249, 1251-1252 (1970) ; In re Sebastopol Meat Co., 28 
Agr Dec 4385, 441 (1969), affirmed sub nom. Sebastopol Meat 
Company v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9). 
Similarly, several courts have indicated by their holdings or dicta 
that the method and manner of payment for livestock falls with- 
in the proscriptions of the words “unfair, unjustly discriminatory, 
or deceptive practice or device” (7 U.S.C. 192(a), 213(a)). Butz 
v. Glover Livestock Comm’n Co., 411 U.S. 181, 184; Sebastopol 
Meat Company v. Secretary of Agriculture, 440 F.2d 983 (C.A. 
9); Bowman v. United States Department of Agriculture, 363 
F.2d 81, 85 (C.A. 5); United States v. Donahue Bros., 59 F.2d 
1019, 1023 (C.A. 8); United States v. Davenport Packing Com- 
pany, Inc., No. RI-CR-72-1 (C.A. 7), decided November 28, 1973 
(unpublished opinion attached as appendix to Complainant’s Res- 
ponse to Respondents’ Appeals) ; Guenther v. Morehead, 272 F. 
Supp. 721 (D.S. lowa). 


Respondents rely on the State Court decision referred to in 
Findings 11, 12 and 19, supra, reversing the State Director of 
Agriculture’s holding that DeJong was required to pay for the 
condemned cattle. The State Court accepted the State Director of 
Agriculture’s findings of fact (RX 3, p. 1), but held that DeJong 
was not required to pay for the six condemned animals involved 
in the case on the following grounds (RX 8): 


2.2 Finding. That the complaining public livestock markets 
were placed on notice as to the conditions under which the petition- 
er would purchase slaughter cows at auction sales conducted at said 
publie livestock markets. 


2.3 Finding. That ‘the said complaining public livestock mar- 
kets chose to accept the petitioner’s bids at their auction sales of 
slaughter cows, and as such the petitioner’s conditions that the 
slaughter cows be fit for human consumption became a binding con- 
dition of the purchase agreement. 


2.4 Finding. That the Director of Agriculture failed to con- 
sider the petitioner’s conditions of purchase established by the pe- 
titioner and accepted by complaining public livestock markets in 
accepting the petitioner’s bid for slaughter cows. 


12 Offenses such as false weighing or defrauding a principal generally deprive the injured 
party of only a small part of the money due him, but a failure to pay for an animal deprives 
the injured party of 100% of the money due him, It would be a strange construction of the 
Act to hold that depriving an injured party of 100% of his money is not “unfair,” but de 
priving him of a small fraction thereof (through false weighing or fraud) is “unfair.” 
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2.5 Finding. That the Director of Agirculture’s failure to consider 
the acceptance of such conditions constitutes an error of law. 


2.6 Finding. That, therefore, the petitioner is entitled to judg- 
ment as a matter of law. 


The State Court’s decision is not binding here because no Fed- 
eral authority was a party to the proceeding and the decision was 
based on the State’s regulatory program rather than the Federal 
regulatory program at issue here.13 


Moreover, the State Court decision is not persuasive because it 
is palpably erroneous. The State Court accepted the State Direc- 
tor’s finding of fact (see RX 3, p. 1), which state that one of the 
three auction markets involved sent a letter dated February 23, 
1972, to the packers who signed the conspiratorial letter notify- 
ing them “that the market considered their purchase policy to be 
a violation of the Packers and Stockyards Act, and advising the 
signers that the market would not agree to the proposal” (RX 2, 
pp. 2-3). As to the other two markets involved in the State pro- 
ceeding, the State Director found that they “indicate[d] their 


. rejection of the [packers’| proposal’ by “complaining to the 


Packers and Stockyards Administration and the State Depart- 
ment of Agriculture,” and that the Packers and Stockyards Ad- 
ministration notified DeJong by letter of March 9, 1972, that 
“this federal agency considered the buying practice outlined in 
the packers’ letter to be an unfair and discriminatory practice and 
a conspiracy to effect an unfair and discriminatory practice, both 
prohibited by the Packers and Stockyards Act” (RX 2, p. 3). 


Notwithstanding the State Court’s acceptance of those findings 
of fact showing that the markets rejected the packers’ buying 
terms, the State Court held that the three markets accepted De- 
Jong’s conditions, as a matter of law, since they knew of his pur- 
chasing conditions when he bid for livestock. In other words, the 
State Court looked on the matter as an ordinary contractual ar- 
rangement where both parties had equal power to establish the 
terms and conditions of sale. 


But, as shown above in the first section of the conclusions, the 
auction markets involved are Federally regulated markets oper- 
ating under a Federal statute which places the complet right and 
responsibility on the stockyard owner-market operators to set 


13 The power of Congress under the ‘“‘commerce’’ clause extends to all transactions at posted 
stockyards, Stafford v. Wallace, 258 U.S. 495, 515-516; Farmers’ Livestock Comm. Co. v. 
United States, 54 F.2d 875, 379 (3-Judge Court, E.D. Ill.). 
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the terms and conditions of sale, subject only to Governmental su- 
pervision. The buyers and consignors have no power whatever 
to establish any of the terms or conditions relating to anything 
that occurs at the market. 


If the State Court’s decision were sound, it would destroy the 
public livestock marketing system. Under the State Court’s deci- 
sion, each buyer could establish the terms and conditions relat- 
ing to his purchase of animals at an auction stockyard merely by 
advising the market of such terms and conditions, notwithstand- 
ing the market’s refusal to accept such terms. For example, each 
buyer could specify the exact holding pen that his livestock were 
to be held in after purchase; the number of days that the market 
had to hold his livestock after purchase; the exact feed formula 
to be supplied to his livestock; and (perhaps) the time when he 
would pay for the livestock (although complainant’s regulations 
require payment by the next day in the absence of an express 
agreement to the contrary, under the Court’s holding, a market 
having knowledge of a buyer’s express conditions agrees to such 
conditions as a matter of law when it accepts his bid). 


An if the buyers have the power to specify the conditions of 
their purchases at the market notwithstanding the market’s re- 
fusal to accept those conditions, it follows by a parity of reason- 
ing that the sellers also have such power. Each seller could specify 
the exact conditions as to the holding and treatment of his live- 
stock prior to sale, and the exact time when his livestock must be 
sold (e.g., at the beginning of the sale, during the middle of the 
sale, 10:00 a.m., ete.). 


It is quite obvious that pubiic livestock markets could not func- 
tion if hundreds of persons had the power to determine the con- 
ditions in effect at each market. Congress wisely placed the com- 
plete and absolute responsibility for making all such determina- 
tions on the stockyard owner-market operators, subject only 
to appropriate Governmental supervision.14 


Accordingly, when a stockyard owner-market operator estab- 
lishes that cattle are sold “as is” at his market, any packer who 
bids on cattle at that market is buying the cattle “as is”; and the 
packer’s written or oral statement to the stockyard owner-market 
operator that his bids are on a “subject” basis is totally meaning- 


14 “It is true, of course, that, subject to reasonable regulation in the public interest, the 
management and right to control the policy of a business affected with a publée interest to 
its owners” (Acker v. United States, 12 F. Supp. 776, 779 (N.D. Ill.), affirmed, 298 U.S. 426). 
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less. The State Court’s decision to the contrary is palpably erron- 
eous. 


Judge Palmer did “not reach the question of whether * * * [De- 
Jong’s] refusals [to pay for the condemned cattle] constituted a 
contractual breach with the markets involved” since, under the 
prompt payment regulation, a “packer can delay payment beyond 
the close of the next business day following the determination of 
the purchase price only when expressly agreed between the par- 
ties prior to the purchase (9 CFR 201.43(b)). The market oper- 
ators have testified, and it is found, that they never agreed to any 
delay in payment by respondent. Under these circumstances, the 
Act was clearly violated by respondent DeJong” (Initial Deci- 
sion, p. 25). 


I disagree with that analysis. If the State Court’s decision were 
correct, z.e., if the acceptance of DeJong’s bids in the circumstan- 
ces of this case created “subject” sales as a matter of law not- 
withstanding the market operators’ desires to sell the cattle “as 
is,’ then payment would never have been due for the condemned 
cattle, and the prompt payment regulation would not have been 
violated. However, for the reasons set forth above, the sales were 
“as is.” Accordingly, the prompt payment regulation was violated, 
and DeJong’s failure to pay for the condemned cattle in the 11 
transactions itemized in Finding 10(a) was an “unfair’’15 prac- 
tice in violation of § 202(a) of the Act (7 U.S.C. 192(a)). 


Although Judge Palmer held that DeJong violated the payment 
regulation, he refused to hold all of the conspirators responsible 
for DeJong’s failure to pay, stating (Initial Decision, p. 26) : 


Complainant has argued that the non-payments by DeJong were 
in furtherance of an ongoing conspiracy and serve as evidence 
each of the respondents, whether they joined the conspiracy in 
February of 1972 or in April-May 1974, proving the threats made in 
February 1972 were acted upon, Although the conspiracy cases 
cited by complainant tend to support this argument, they generally 


15 Irrespective of whether Federal or State law governs where a packer and an auction 
market operator are involved in a private suit for damages, or whether a State regulatory 
program is being enforced, since this is a proceeding to enforce a Federal regulatory program, 
the meaning of the term “unfair,” as used in the Federal statute, should be governed by 
Federal law rather than State law. See United States v. Matthews, 244 F.2d 626, 626-628 (C.A. 
9). See, also, South Buffalo R. Co. v. Ahern, 344 U.S. 367, 371-372; Dice v. Akron, C. & Y. R. 
Co., 342 U.S. 359, 361-362; United States v. Standard Oil Co., 332 U.S. 301, 305; Board v. 
First Publications, 822 U.S. 111, 120-124; Brady v. Southern Ry. Co., 320 U.S. 476, 479; 
Illinois Steel Company v. B. & O. R. Co., 8320 U.S. 508, 510-511; Clearfield Trust Co. v, United 
States, 818 U.S. 363, 366-367; Sola Electric Co. v. Jefferson Co., 317 U.S. 173, 176; Prudence 
Corp. v. Geist, 816 U.S. 89, 95; D’oench, Duhme & Co. v. F.D.I.C., 315 U.S. 447, 453-462; 
United States v. Hext, 444 F.2d 804, 807-809 (C.A. 4). 
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involved criminal convictions dependent upon circumstantial evi- 
dence of isolated actions to prove execution of a well-guarded plot, 
secretly hatched. But respondents were never particularly covert. 
Each directly fostered and furthered the combination by its own 
conduct subsequent to the issuance of the February 1972 letter; 
namely, the direct participation of each in the May 1974 boycott. 
It is therefore pointless to premise the culpability of the other res- 
pondents on DeJong’s failures to pay, when their own conduct is 
sufficient. 


Judge Palmer’s reasoning misses the point. It is true that the 
other respondents’ own conduct is sufficient to link them with 
the main thrust of the conspiracy, viz., to force auction market 
operators in Northwest Washington to sell slaughter cattle “‘sub- 
ject.” But it is not pointless to include in the cease and desist 
orders as to all respondents a prohibition as to “rough” tactics 
used by one co-conspirator in furtherance of the conspiracy. The 
failure to hold all conspirators responsible for such “rough” tac- 
tics would encourage conspirators to attempt unlawful endeavors, 
letting one conspirator utilize “rougn” tactics, while the other re- 
mained immune from the consequences of such “rough” tactics. 
Accordingly, it is settled doctrine, which should be applied here, 
that all conspirators are responsible for the acts of any conspira- 
tor done in furtherance of the conspiracy.16 


This doctrine applied to Hygrade, also, since if one joins a con- 
spiracy and “acts in concert with the original conspirators, he 
may be held responsible, not only for everything which may be 
done thereafter, but also for everything which has been done prior 
to his adherence to the criminal design.17 The doctrine applies 
even if the one joining the conspiracy does not know all of the 
members of the conspiracy or the part played by each of them. 
Lile v. United States, supra, 264 F.2d 278, 281 (C.A. 9). 


Accordingly, all of the respondents should be ordered to cease 
and desist from failing to pay, when due, for livestock. 


lll. Hygrade Joined the Unlawful Conspiracy in 1974 and 
Engiged, With the Other Respondents, in a Group Boy- 
cott of the Northwest Washington Auction Markets. 


On April 2, 1974, Hygrade sent a letter to the Northwest Wash- 
ington auction markets which announced, effective May 1, 1974, 
16 United States v. Socony-Vacuum Oil Co.., 310 U.S, 150, 253-254. See, also, the cases cited 
in footnote 17, infra. 

17 Lile v. United States, 264 F.2d 278, 281 (C.A. 9). Accord: United States v. Gypsum Co., 
335 U.S. 364, 298: United States v. Anderson, 101 F.2d 325, 332-333 (C.A. 7), certiorari 


o 


denied, 307 U.S. 625. 
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purchasing conditions identical in all vital respects to those an- 
nounced by the other respondents in February 1972 (Findings 
12(a), 18 and 20, supra). Specifically, the elements of Hygrade’s 
1974 letter (CX 16) which are identical to those in the February 
1972 conspiratorial letter (CX 2) are as follows 


1. Both letters applied only to cattle (although Hygrade pur- 
chases other species). 


2. Under both letters, all cattle would be purchased “subject” 
rather than “as is.” 


3. Both letters provided that the packer would refuse to pay 
for an animal found unfit for human consumption if slaughtered 
within the identical time period, viz., three bank days; and both 
provided for the packer to pay for condemned animals slaughtered 
after such period. 


4. Both letters provided for notice of condemnation by tele- 
phone, with condemnation slips to be thereafter mailed to the 
auction markets. 


The only difference between the purchasing conditions of the 
two letters was in the method of payment. Hygrade would have 
withheld payment of only two animals from each sale until it was 
determined whether any animals failed to pass inspection. (Hy- 
grade knew that no more than two animals from each sale would 
fail to pass inspection (see Findings 15 and 20, swpra)) ; where- 
as the other respondents would have withheld payment for all 
cattle for three bank business days. 


Sam Wilson, Hygrade’s Tacoma, Washington, Fresh Meat Plant 
Manager, who signed the 1974 letter, when asked, “Did Hygrade 
at any time join with the other packers in the northwest, any of 
those in these proceedings or others, in setting policies,” replied, 
“Not to my knowledge” (Tr. 713). However, considering the com- 
bined weight of eight circumstances, discussed immediately below, 
1 infer that Hygrade knowingly and intentionally joined the con- 
spiracy in 1974. 


1. As shown above, the purchasing conditions in Hygrade’s 
1974 letter were identical in all vital respects to the February con- 
spiratorial letter of the other respondents. (Similarly, the 1974 
letters of the other respondents set forth purchasing conditions 
identical to their 1972 letter). 


2. Hygrade knew that an attempt in February 1972 by all the 
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other major buyers at the Northwest Washington auction markets 
failed to force the auction market operators to sell all slaughter 
cattle “subject.” How could Hygrade, acting independently and 
alone, have hoped to force such a change by itself? In view of the 
unified stand of the auction market operators in 1972, supported 
by the Packers and Stockyards Administration of the United 
States Department of Agriculture, it is absurd to believe that Hy- 
grade thought that it could, acting independently of the other 
packers, coerce or convince the auction market operators to change 
their method of selling slaughter cattle to a “subject” basis. 


3. Hygrade’s letter was sent practically simultaneously with 
the letters of the other respondents in 1974, and all of the letters 
had the identical effective date, May 1, 1974, except for Ferry, 
which had an April 29, 1974, effective date. Respondents contend 
that they all simultaneously and independently arrived at the de- 
cision to send their 1974 letters as a result of the State Court de- 
cision referred to in Findings 11, 12 and 19, supra. But it is not 
likely that such uniformity in timing would have occurred absent 
collective action. The State Court decision was filed February 15, 
1974. The time for appeal expired about March 18, 1974. Al- 
though the beginning of a month might have been picked by each 
respondent, acting independently, as the effective date for action, 
not one of the respondents picked April 1, 1974, as the effective 
date, and not one picked June 1, 1974, or thereafter, as the effec- 
tive date. 


Moreover, the State Court decision was not of a nature that 
would have prompted each respondent, acting independently, to 
announce that he would begin purchasing all cattle “subject.” In 
the first place, the Court decision was a State decision, under 
a State regulatory program. The Federal regulatory authority had 
advised the packers in March of 1972 that their 1972 group effort 
was illegal (CXs 4-9, Finding 9(c), supra). In addition, as stated 
in item 2 above, respondents knew that a group effort in 1972 by 
all of the major packers except Hygrade had been unsuccessful 
in forcing the auction markets to change to a “subject” sales 
policy. Hence the State Court decision was not likely to make each 
of the respondents, acting independently, come to the conclusion 
that he alone could force the auction markets to change their sales 
policy effective May 1, 1974 (or April 29, 1974). 


4. Sam Wilson, the only witness who testified for Hygrade, 
did not have authority to make the decision to send the letter and 





DEJONG PACKING COMPANY 1213 
Cite as 86 A.D. 1181 


to refrain from buying cattle except on a “subject” basis begin- 
ning May 1, 1974. The officials who made that decision did not 
testify. Under the settled principle which has been followed in 
many proceedings before this Department!® and in many judicial 
proceedings,19 I infer that their testimony would have been ad- 
verse. “It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have contradicted.” 
Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with ap- 
proval in Wigmore, Evidence (3rd ed. 1940), § 285. 


Here, as in Interstate Circuit v. United States, 306 U.S. 208, 
225-226: 


When the proof supported, as we think it did, the inference of 
such concert, the burden rested on appellants of going forward with 
the evidence to explain away or contradict it. They undertook to 
carry that burden by calling upon local managers of the distribu- 
tors to testify that they had acted independently of the other dis- 
tributors, and that they did not have conferences with or reach 
agreements with the other distributors or their representatives. The 
failure under the circumstances to call as witnesses those officers 
who did have authority to act for the distributors and who were in a 
position to know whether they had acted in pursuance of agreement 
is itself persuasive that their testimony, if given, would have been 
unfavorable to appellants.20 


5. Hygrade’s Tacoma, Washington, plant has condemnations 


in other species of livestock (Tr. 720-721), but Hygrade’s letter 
of April 2, 1974, related only to cattle. In addition, Hygrade is a 
national packer, slaughtering livestock throughout the United 
States (Tr. 720), but Hygrade did not attempt to institute a “‘sub- 


18 See e.g., In re Central Arkansas Auction Sale, Inc., 36 Agr Dec (decided May 6, 1977), 
appeal pending; In re Livestock Marketers, 35 Agr Dee 1552, 1558 (1976); In re Whaley and 
Groover, 35 Agr Dee 1519, 1522 (1976): In re Ludwig Casca, 34 Agr Dee 1917, 1929-1930 
(1975); In re Braxton M. Worsley, 33 Agr Dee 1547, 1571-1572); Im re Trenton 
Livestock, Inc., 88 Agr Dee 499, 514 (1974), affirmed sub nom. Trenton Livestocl:, Inc. v. 
Butz, 510 F.2d 966 (C.A. 4); Im re J. A. Speight 33 Agr Dee 280, 300-301 (1974); and In re 
Sy B. Gaiber & Co., 31 Agr Dec 474, 499 (1972). 

19 See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 U.S. 581, 
593; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’r of Im- 
migration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 158-155; Kirby v. Tallmadge, 
160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1857, 13862-1870 (C.A. D.C.); 
Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); Hoffman v. 
C.LR., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co.. of Hartford, Conn., 
182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. Staples, 272 F.2d 829, 
834.885 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 
805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2nd 258, 256-257 (C.C. P.A.); National Labor 
Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari denied, 
304 U.S, 576. 

20 Similarly, the failure of respondents Mt. Vernon and Ferry to testify, together with the 
startling similarity in their letters (see Finding 20, supra), gives rise to the inference that 
their testimony would have been adverse to respondents. 
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ject” purchasing policy in any area of the country other than in 
Northwest Washington. 


6. Sam Wilson admitedly advised Hygrade’s policy-making of- 
ficials of the February 1972 letter signed by the other packers 
(Finding 21, supra). Moreover, he admitted that before Hy- 
grade’s 1974 letter was sent to the auction markets, he had heard 
“trade talk” as to the other packers purchasing only on a “sub- 
ject” basis beginning May 1, 1974 (Finding 20). 


7. Hygrade sent its letter, inter alia, to the Farmers Auction 
stockyard, where the other respondents purchased cattle regular- 
ly, even though Hygrade had never purchased cattle at that mar- 
ket (CX 16, p. 6; CX 34; Tr. 178). 


8. In addition to sending its letter of April 2, 1974, to the 
Northwest Washington auction markets, Hygrade, together with 
the other respondents, attended the Northwest Washington auc- 
tion market sales as usual during the first two weeks of May 
1974, but they purchased no cattle from the auction markets dur- 
ing those two weeks. Before the two weeks, and immediately there- 
after, the respondents were the major purchasers of cattle at 
such markets (CX 34, see Findings 8 and 13, supra). Immediately 
prior to the “boycott” period, the markets had expressly rejected 
respondents’ purchasing terms (Finding 12(b)); but unlike 
1972, where only one packer attempted to implement its ultim- 
atum, all of the respondents attempted to implement the common 
policy during the first two weeks of May 1974. 


Considering the foregoing eight circumstances collectively, I 
cannot give the slightest credence to Hygrade’s claim that it acted 
independently of the other respondents. I infer that Hygrade 
knowingly and intentionally joined the conspiratorial efforts of 
the other respondents. 


The circumstances must be judged not by dismembering the 
transactions and viewing the separate parts, but by considering 
the totality of the facual situation revealed in the case. See, e.9., 
United States v. Patten, 226 U.S.525,544; Carlsonv. United States, 
187 F.2d 366, 371-372 (C.A. 10), certiorari denied, 341 U.S. 940; 
Bond Crown & Cork Co. v. Federal Trade Comm., 176 F.2d 974, 
979 (C.A. 4); American Tobacco Co. v. United States, 147 F.2d 
93, 106-107 (C.A. 6), affirmed, 328 U.S. 781; United States v. 
Armour & Co., 187 F.2d 269, 270 (C.A. 10). The existence of a 
common purpose or plan is frequently disclosed only by a “devel- 











es oJ] ey ct CUO 


—— >. & FF” 


aap ~~ I Mm 


=~ fF &® BF cor ea OO, 


dete 'G Ol, ee ee. ae ee ie a ee: Oe 6 





n in 


r of- 
kers 


2ard 
sub- 


tion 
ilar- 
nar- 


ly, I 
cted 
rade 
s of 


the 
ring 
€.9.; 
ates, 
940; 
974, 
F.2d 
28 V. 
of a 
evel- 





DEJONG PACKING COMPANY 1215 
Cite as 36 A.D. 1181 


opment and collocation of circumstances.” American Tobacco Co. 
v. United States, 147 F.2d 93, 107 (C.A. 6), affirmed, 328 U.S. 
781. See, also, United States v. Morris, 225 F.2d 91, 92-93 (C.A. 
7), certoriari denied, 350 U.S. 901; Poliafico v. United States, 237 
F.2d 97, 104 (C.A. 6), certiorari denied, 352 U.S. 1025. 


Whether an unlawful combination “is proved is to be judged 
by what the parties actually did rather than by the words they 
used.” United States v. Parke, Davis & Co., 362 U.S. 29, 44. Sel- 
dom is there any direct evidence of a conspiracy; it ordinarily is 
inferred from the things actually done.21 “The existence of a con- 
spiracy may be inferred from acts of persons which are done in 
pursuance of an apparent criminal purpose.” Nye & Nissen v. 
United States, 168 F.2d 846, 852 (C.A. 9), affirmed, 336 U.S. 
613. 


Parallel business behavior “is admissible circumstantial evi- 
dence from which the fact finder may infer agreement.” Theatre 
Enterprises v. Paramount, 346 U.S. 537, 540-541.22 In that case, 
the Court stated that it had “never held that proof of parallel 
business behavior conclusively establishes agreement or, phrased 
differently, that such behavior itself constitutes a Sherman Act 
offense” (id. at 541). But the Court held that the fact finder may 
infer agreement on the basis of such evidence (id. at 540). 


The applicable principles as to the proof needed to establish a 
conspiracy were stated in Esco Corporation v. United States, 340 
F.2d 1000, 1008 (C.A. 9), as follows: 


Written assurances * * * are unnecessary. So are oral assur- 


21 See, e.g., Theatre Enterprises v. Paramount, 346 U.S. 537, 540-541; Kiefer-Stewart Co. v. 
Seagram & Sons, £40 U.S. 211, 213-214; Federal Trade Comm’n v. Cement Institute, 333 U.S. 
683, 716, fn. 17; United States v. Paramount Pictures, 334 U.S. 181, 142; United States v.. 
Gypsum Co., 333 U.S. 364, 393-399; American Tobacco Co. v. United States, 328 U.S. 781, 809; 
United States v. Bausch & Lomb Co., 321 U.S. 707, 723; United States v. Masonite Corp., 316 
U.S. 265, 275; Glasser v. United States, 315 U.S. 60, 80; Interstate Circuit v. United States, 
306 U.S. 208, 221, 226-227; Eastern States Lumber Ass’n. v. United States, 234 U.S. 600, 612; 
United States v. Iacullo, 226 F.2d 788, 794 (C.A. 7), certiorari denied, 350 U.S. 966; United 
States v. Morris, 225 F.2d 91, 92-98 (C.A. 7), certiorari denied, 350 U.S. 901; Milgram v. Loew’s 
Inc., 192 F.2d 579, 583 (C.A. 3), certiorari denied, 243 U.S. 929; Bond Crown & Cork Co. v. 
Federal Trade Comm’n., 176 F.2d 974, 979 (C.A. 4); Phelps Dodge Refining Corp. v. Federal 
Trade Comm’n., 139 F.2d 3898, 396 (C.A. 2); United States v. Manton, 107 F.2d 834, 839 
(C.A, 2), certiorari denied, 309 U.S. 664. 

22 Accord: Kiefer-Stewart Co. v. Seagram & Sons, 340 U.S. 211, 218-214; United States v. 
Paramount Pictures, 334 U.S. 131, 142; Trade Comm’n v. Cement Institute, 333 U.S. 683, 716, 
fn, 17; United States v. Masonite Corp., 316 U.S. 265, 275; Interstate Circuit v. United 

States, 306 U.S. 208, 226-227; Federal Trade Comm’n. v. Pac. Paper Ass’n., 273 U.S. 52, 62- 
63; Frey & Son v. Cudahy Packing Co., 256 U.S. 208, 210; Eastern States Lumber Ass’n. v. 
United States, 234 U.S. 600, 612; Triangle Conduit « Cable Co. v. Federal Trade Com’ n., 
168 F.2d 175, 179 (C.A. 7), affirmed by an equally divided Court, 836 U.S. 956; Fort Howard 
Paper Co. v. Federal Trade Com’n., 156 F.2d 899, 906-907 (C.A. 7), certiorari dendied, 329 U.S. 
195; Milk and Ice Cream Can Institute v. Federal Trade Comm’n., 152 F.2d 478, 481 (C.A, 7). 
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ances, if a course of conduct * * * once suggested or outlined by a 
competitor in the presence of other competitors, is followed by all 
—generally and customarily—and continuously for all practical pur- 
poses, even though there be slight variations. 

It is not necessary to find an express agreement, either oral or 
written, in order to find a conspiracy, but it is sufficient that a 
u concert of action be contemplated and that defendants conform to 
a the arrangement. * * * Mutual consent need not be bottomed on 
express agreement, for any conformance to an agreed or contem- 
plated pattern of conduct will warrant an inference of conspiracy. 
* * * An exchange of words is not required. * * * Thus not only 
action, but even a lack of action, may be enough from which to infer 
a combination or conspiracy.?3 


“Once the existence of the common scheme is established, very 
little is required to show that defendant became a party—‘slight 
evidence may be sufficient to connect a defendant to it.’” Safe- 
way Stores, Inc. v. F.T.C., 366 F.2d 795, 801 (C.A. 9, quoting 

’ from Hernandez v. United States, 300 F.2d 114, 121-122 (C.A. 9); 
: and Nye & Nissen vy. United States, 168 F.2d 846, 852 (C.A. 9), 
affirmed, 336 U.S. 613. Here, the evidence indicating that Hy- 
grade joined the conspiracy in 1974 is much more than slight— 
in fact, it is strong and compelling. 


In Farmers Livestock Commission Co. v. United States, 54 F.2d 
375, 380-881 (3-Judge Court, F.D. Ill.), the Court upheld the Sec- 
“ retary’s findings and conclusions under the Packers and Stock- 
, yards Act involving a group boycott, stating: 





We shall not attempt to review the evidence in detail, but it 
clearly warrants a finding of unanimity of action, simultaneous- 
ness of time, identity of motive and completeness of result. The Sec- 
retary had before him substantial evidence to justify the finding 
that each boycotter refused to deal with Producers or N. O. B., 
hoping that the other operators would do the same, relying upon 
such action, and expecting that the others would in turn rely upon 
his following the same course of action. Apparently there was mu- 
tual reliance upon mutual refusal to deal. 














Evidence of an express agreement was not necessary; a mere 
tacit understanding between the various parties so to act as to 
achieve a common unlawful purpose, followed by action in further- 
ance thereof, is sufficient to constitute an illegal combination. If 
there is an intent upon the part of two or more persons to commit 
an unlawful act and it is followed by concurrence between them- 
selves and others in action, with intent to effect the common pur- 
pose, mutuality in action toward the end hoped to be achieved, there 
is substantial evidence of wrongful joint undertaking, though there 
is no express agreement, and though no spoken or written word be- 













23 Cf., Hanson v. Shell Oil Co., 541 F.2d 1852, 1359-1860 C.A. 9). 
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tween the conspirators is shown. In other words, if the minds of 
the parties have met by agreement or by tacit understanding upon 
an illegal undertaking and, in pursuance of that understanding, 
concurrence of action to a common end follows, we have the essen- 
tials of a guilty combination. The parties may not have previously 
associated together; one may not know other members; but if, know- 
ing that others have combined to violate the law, he becomes a 
co-operative party to an illegal undertaking, he becomes liable as 
a part thereof. As a corollary, it follows that evidence of illegal 
combination may be and usually can be sustained only by proof of 
circumstances. As the Supreme Court has said, it is elementary 
that conspiracies are seldom capable of proof by direct testimony, 
and may be inferred from the things actually done. 


The evidence in the present case clearly establishes a group boy- 
cott, which lasted for about two weeks, involving a conspiracy 
by all of the major purchasers of slaughter cattle at the North- 
west Washington auction markets to refuse to buy cattle from the 
markets unless the markets acceded to the boycotters’ demands 
to change their method of selling cattle. The selling method em- 
ployed at the markets was the customary method of selling live- 
stock througout the United States. 


It is well settled that such a group boycott is illegal per se with- 
out regard to the reasonableness thereof. The courts now recog- 
nize that there are “classes of restraints which from their ‘na- 
ture or character’ ” are “unduly restrictive, and hence forbidden 
by both the common law and the * * * [Sherman Act]. * * * Group 
boycotts, or concerted refusals by traders to deal with other trad- 
ers, have long been held to be in the forbidden category. They 
have not been saved by allegations that they were reasonable in 
the specific circumstances” (Klor’s v. Broadway-Hale Stores, 359 
U.S. 207, 211-212) .24 


As stated in Northern Pacifie R. Co. v. United States, 356 U.S. 
i, 9: 


[T|here are certain agreements or practices which because of 
their pernicious effect on competition and lack of any redeeming 
virtue are conclusively presumed to be unreasonable and therefore 
illegal without elaborate inquiry as to the precise harm they have 
caused or the business excuse for their use. This principle of per 


24 Accord: United States v. General Motors, 384 U.S. 127, 145-147; Silver v. New York Stock 
Exchange, 373 U.S. $41, 347-349; Northern Pacifie R. Co. v. United States, 856 U.S. 1, 5; 
Times-Picayune v. United States, 345 U.S. 594, 625; Kiefer-Stewart Co. v. Seagram & Sons, 
840 U.S. 211, 213-214; Associated Press v. United States, 326 U.S. 1, 11-19; Fashion Origi- 
nators’ Guild v. Federal Trade Comm’n, 312 U.S, 457, 467-468; Binderup v. Pathe Exchange, 
268 U.S. 291, 311-812; Eastern States Lumber Ass’n v. United States, 284 U.S. 600, 609-612; 
Montague & Co. v. Lowry, 193 U.S. 38, 44-48. Cf., Joseph E. Seagram & Sons, Inc. v. Hawaiian 
Oke & Liquors, Ltd., 416 F.2d 71, 76-79 C.A. 9), certiorari denied, 396 U.S. 1062. 
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se unreasonableness not only makes the type of restraints which are 
proscribed by the Sherman Act more certain to the benefit of every- 
one concerned, but it also avoids the necessity for an incredibly com- 
plicated and prolonged economic investigation into the entire his- 
tory of the industry involved, as well as related industries, in an 
effort to determine at large whether a particular restraint has been 
unreasonable—-an inquiry so often wholly fruitless when undertaken. 
Among the practices which the courts have heretofore deemed to 
be unlawful in and of themselves are price fixing, United States v. 
Socony-Vacuum Oil Co., 310 U.S. 150, 210; division of markets, 
United States v. Addyston Pipe & Steel Co., 85 F. 271, aff’d, 175 
U.S. 211; group boycotts, Fasion Originators’ Guild v. Federal 
Trade Comm’n, 312 U.S, 457; and tying arrangements, Internation- 
al Salt Co. v. United States, 332 U.S. 392. 


“In applying these rigid [per se] rules, the Court has consist- 
ently rejected the notion that naked restraints of trade are to be 
tolerated because they are well intended or because they are al- 
legedly devoloped to increase competition.”’ United States v. Topco 
Associates, 405 U.S. 596, 610. See, also, Van Cise, The Future of 
Per Se in Antitrust Law, 50 Va. L. Rev. 1165, 1167 (1964). 


Manifestly, a group boycott such as was involved here is an 
“unfair” practice under the Packers and Stockyards Act (United 
States v. Am. Livestock Co., 279 U.S. 435, 487; Farmers’ Live- 
stock Commission Co. v. United States, 54 F.2d 375, 379 (3-Judge 
Court, E.D. Ill.) ), and, also, violates 7 U.S.C. 202(e) and (g) and 
9 CFR 201.69 and 201.70. 


IV. A Broad Cease and Desist Order Should Be Issued Against 
the Respondents. 


Respondents argue that even if the alleged violations are 
proven, a cease and desist order should not be issued since the vio- 
lations have ceased and there is no reasonable expectation that 
they will be repeated. I disagree. As stated by Judge Palmer (In- 
itial Decision, pp. 30-31 :25 


25 In addition to the cases cited by Judge Palmer, see Labor Board v, Mexia Textile Mills, 339 
U.S. 563, 567-568; Goodman v. Federal Trade Commission, 244 F.2d 584, 593-594 (C.A. 9); 
National Labor Relations Board v. Bell Aircraft Corp., 206 F.2d 235, 288 (C.A. 2); Consumers 
Sales Corp. v. Federal Trade Commission, 198 F.2d 404, 407 (C.A. 2), certiorari denied, 344 U.S. 
912; National Labor Relations Bd, v. United Mine Workers, 195 F.2d 961, 963 (C.A. 6), cer- 
tiorari denied, 344 U.S. 920; National Labor Relations Board v. Globe Wireless, 193 F.2d 748, 
752 (C.A. 9); National Labor Rel. Bd. v. Newspaper & Mail Del. Union, 192 F.2d 654, 656-657 
(C.A. 2); Natiooal Labor Relations Bd. v. Denver Bldg. & Const. T.C., 192 F.2d 577, 579 (C.A. 
10); Lane v. National Labor Relations Board, 186 F.2d 671, 674 (C.A. 10), certiorari denied, 
$42 U.S. 813; National Labor Relations Bd. v. United Brotherhood, 184 F.2d 60, 63 (C.A. 10), 
certiorari denied, 341 U.S. 947; Deer v. Federal Trade Commission, 152 F.2d 65, 66 (C.A. 2); 
Chocolate Corp. v. Federal Trade Commission, 121 F.2d 968, 971 (C.A. 8); Perma-Maid Co. v. 
Federal Trade Commmission, 121 F.2d 282, 284-285 (C.A. 6); Standard Container Mfrs.’ Ass’n 
v. Federal Trade Commission, 119 F.2d 262, 265 (C.A. 5). 
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Cease and desist orders should therefore issue against each 
of the respondents. The Act specifically provides: 


If, after such hearing, the Secretary finds that the packer 
has violated or is violating any provisions of this title cov- 
ered by the charges, he shall make a report in writing in 
which he shall state his findings as to the facts, and shall 
issue and cause to be served on the packer an order requir- 
ing such packer to cease and desist from continuing such 
violation. (7 U.S.C. 193(b) ). 


The cases cited by respondents, in which courts withheld 
injunctive relief in light of the discontinuance of an alleged 
violation, involved the discretionary nature of a court’s issu- 
ance of an injunction under its general equity powers. See 
L. B. Silver Co. v. Federal Trade Commission, 292 F.752 (6th 
Cir. 1923). So too, the holdings which struck down cease and 
desist orders by the Federal Trade Commission banning con- 
duct long-discontinued, were based upon the necessity under 
the FTC Act of orders being premised upon a finding that 
the proceding was in the “public interest.” 15 U.S.C. 45(b) ; 
Marlene’s Inc. v. Federal Trade Commission, 216 F.2d 556, 
559 (7th Cir. 1954); and Montgomery Ward Co. v. Federal 
Trade Commission, 379 F.2d 666, 672 (7th Cir. 1967). 


But under the Act which here controls, we have neither 
such discretion nor is the exercise of our remedial powers so 
conditioned. 


And even if the requirements under the Act were the same 
as those that obtained in the cited cases, the issuance of cease 
and desist orders would be required in light of the seriousness 
of the violations, the recency of their occurrence and the 
“cognizable danger’’ of their recurrence absent the orders. 
See United States v. W. T. Grant Co., 345 U.S. 629, 633 
(1953). As to the latter, respondents did not end their efforts 
to coerce the markets into acceptance of their demands be- 
cause of contrition or because their business needs and inter- 
ests had changed. They ended because the markets endured 
the boycott and suffered the economic consequences. The 
GWashington livestock auction markets therfore require the 
protection of an order preventing respondents from again 
sseizing upon an opportune time when business is slow, cattle 
are plentiful, prices low, a good supply is already on hand, 
and purchases may easily be made elsewhere (Tr. 335-36, 
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668-69, 735-36 and 738), and utilize their combined purchas- 
ing power to enforce their demands. 


For these various reasons this is a proceeding where heed 
should be paid the general rule stated in United States v. 
DuPont & Co., 336 U.S. 316, 334 (1961) : 


For it is well settled that once the Government has suc- 
cessfuly borne the considerable burden of establishing a 
violation of law, all doubts as to the remedy are to be re- 
solved in its favor. 


Although I agree with the preceding quotation from Judge Pal- 
mer’s decision, I believe that his cease and desist orders were not 
sufficiently broad. As shown above in section I of the Conclusions, 
all of the respondents should be ordered to cease and desist from 
furnishing any information of buying operations to any other 
packer or livestock buyer. And as shown above in section II of the 
Conclusions, all of the respondents should be ordered to cease and 
desist from failing to pay, when due, for livestock. 


I have carefully considered whether the cease and desist order 
in this respect should be limited to requiring respondents to cease 
and desist from failing to pay, when due, for livestock which sub- 
sequently fails to pass Government meat inspection ; and from fail- 
ing to pay, when due, for livestock where the failure relates, di- 
rectly or indirectly, to an attempt to coerce someone into accepting 
any term, condition or policy relating to the sale of livestock. Con- 
sidering all of the circumstances of this case and all of the rami- 
fications of such a limited order, I have concluded against such an 
order. 


In the first place, the conspiracy involved in this case was a 
blatant exercise of group power in an effort to bludgeon the 
Northwest Washington auction markets into submitting to the 
packers’ demands. Moreover, despite an express warning letter 
sent in March 1972 by the Packers and Stockyards Administration 
to each of the respondents except Hygrade advising the packers 
that their arrangement violated “the Packers and Stockyards Act 
and possibly the antitrust laws,” the respondents, joined by Hy- 
grade, engaged in a group boycott in 1974 in an effort to accom- 
plish the original goal. 


Although the respondents claim general support from the State 
Court decision referred to above, the State Court decision was sub- 
sequent to the payment violations and, therefore, could not have 
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misled the respondents at the time the violations were occurring. 
In any event, as shown above, the State Court decision is erro- 
neus, and a mistake as to the law does not prevent the imposition 
of an appropriate cease and desist order. 


Moreover, if a broad cease and desist order is not issued where 
the violations are as flagrant and serious as in the present case, it 
would set a dangerous precedent that might lead others to violate 
the law, hoping, at worst, for an anemic cease and desist order 
which would not interfere appreciably with their future activities. 
In order to serve as an effective deterrent to similar violations by 
respondents and others in the future, a meaningful cease and de- 
sist order should be issued against the respondents relating to the 
payment violations.26 


In addition, I do not agree with Judge Palmer’s limitation of the 
orders to respondents’ activities within the State of Washington. 
Hygrade buys livestock nationwide, and respondent Lenz pur- 
chases some livestock outside of Washington (Tr. 714-717, 720, 
735, 739-740). Even as to those respondents not purchasing live- 
stock at present outside of Washington, they may do so in the fu- 
ture if it is to their advantage in viewof restrictions of a cease 


and desist order applicable only to Washington purchases. 


To the best of my knowledge, in the entire 56 years’ adminis- 
tration of the Packers and Stockyards Act, exery cease and desist 
order issued has applied nationwide. Particularly in view of to- 
day’s mobile society, I can think of no good reason for imposing a 
cease and desist order limited to a particular State or area.27 If 
some of the respondents never engage in business in any State 
other than Washington in the future, the nationwide order will 


26 It is the Department's policy in all of the regulatory programs administered by the De- 
partment to impose severe sanctions for serious violations to serve as an effective deterrent 
not only to the individual respndents but also to other potential violators. See, e.g., In re 
Maine Potato Growers, 34 Agr Dee 773, 796 (1975), affirmed sub nom. Maine Potato Growers 
v. Butz, 540 F.2d 518 (C.A. 1): In re J. Acevedo & Sons, 34 Agr Dee 120, 145-160 (1975), 
affirmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest 
Produce, 84 Agr Dec 160, 171 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 
F.2d 977 (C.A. 5); In re Marvin Tragash Co., 88 Agr Dec 1884, 1918 (1974), affirmed sub 
nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James 
J. Miller, 33 Agr Dee 53, 64-80 (1974), affirmed sub nom, Miller v. Butz, 498 F.2d 1088, 1089 
(C.A. 5); In re Trenton Livestock, Inc., 33 Agr Dee 499, 539-550 (1974), affirmed sub nom. 
Trenton Livestock, Inc, v. Butz, 510 F.2d 966 (C.A, 4). 

27 The strongest case for a cease and desist order limited to a particular area would be where 
a branch of a national packer violated the Act without the knowledge of the packer’s national 


officials, But to impose a localized order in such a case would remove much of the incentive 
for the packer’s national officers to insist on compliance with the Act by all local managers. 
In any event, in the present case Hygrade’s national officials were participants in Hygrade’s 
| Violation. 
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have no effect whatever outside of Washington. On the other hand, 
if they do engage in business in the future outside of Washington, 
they should be restricted by the terms of the cease and desist order 
wherever they operate. There is nothing unique about Washington 
with respect to violations such as are involved here. Respondents 
might attempt to commit similar violations wherever they operate 
in the future to the same extent as in Washington. It is settled that 
an agency is not required to limit a cease and desist order to the 
precise geographical area in which an unlawful practice is found 
to exist.28 


Finally, I disagree with Judge Palmer’s limitation of the orders 
to activities at livestock auction markets. Auction markets are not 
the only or even the principal source of livestock for meat packers 
(Tr. 33). If respondents are restricted from similar unlawful ac- 
tivity only at autcion markets, they may try to accomplish their 
objective at feedlots or in direct purchases from farmers. For ex- 
ample, Paschal Drake, Director of the Packer and Poultry Di- 
vision of the Packers and Stockyards Administration, testified 
that “meat packers in southern California issued a very similar 
ultimatum on their feed lots they were buying fed livestock from” 
(Tr. 48). Accordingly, a broader order should be issued applicable 
to respondents’ livestock purchasing activities at all marketing 
outlets. It is settled that an agency “is not limited to prohibiting 
the ‘illegal practice in the precise form’ existing in the past,” but 
may “fashion its relief to restrain ‘other like or related unlawful 
acts.’ ” F.T.C. v. Mandel Brothers, 359 U.S. 385, 392.29 


The cease and desist order recommended by complainant is ap- 
propriate in view of the serious violations by respondents in this 
case. 


V. The Department’s.Rules of Practice Should be Interpreted 
to Receive—Rather than to Exclude—as Much Evidence 
as possible Relevant to the Issues. 


This case serves as an appropriate vehicle for once again re- 
minding the Department’s Administrative Law Judges and coun- 


28 Swift & Company v. United States, 393 F.2d 247, 256 (C.A. 7); Saftwayy Stores, Inc, v. 
F.T.C., 366 F.2d 795, 806-807 (C.A. 9); Wilson & Company v. Benson, 286 F.2d 891, 896 (C.A. 
7): Maryland Baking Co. v. Federal Trade Com’n, 243 F.2d 716, 718 (C.A. 4). 

29 Accord: Federal Trade Comm. v. National Lead Co., 352 U.S. 419, 430-481; Maryland 
Baking Co. v. Federal Trade Com’n, 243 F.2d 716, 718 (C.A. 4); Consumers Sales Corp. v. 
Federal Trade Commission, 198 F.2d 404, 408 (C.A. 2), certiorari denied, 844 U.S. 912, See, 
also, Timken Co. v. United States, 341 U.S. 593, 600. 
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sel who participate in the Department’s administrative proceed- 
ings that when admissibility questions arise, the Department’s 
rules of practice should be interpreted from the standpoint of “Is 
there any way that this evidence can be admitted?” rather than 
from the standpoint of “Is there any way that this evidence can be 
excluded?” In a large number of cases before this Department, 
evidence has been excluded which would have been helpful to a 
resolution of the issues. But I have yet to see a case where evi- 
dence was admitted that should have been excluded. 


One of the oft cited advantages of administrative hearings is 
that they are free from the restrictive, exclusionary rules of evi- 
dence applicable in court proceedings. It is well settled that the 
rules of evidence and procedure folowed in court proceedings are 
not applicable in administrative porceedings. The only evidence 
that should be excluded is that which must be excluded under the 
Administrative Proceedure Act and the agency’s rules of practice, 
viz., evidence which is irrelevant, immaterial, or unduly repeti- 
tious, or which is not of the sort upon which responsible persons 
are accustomed to rely (see, e.g., 5 U.S.C. 556(d) ; 7 CFR 1.141 
(g) (iv); 42 F.R. 746). As stated in In re Hines and Tindel, 35 
Agr Dec 113, 125, fn. 11 (1976) : 


Since objections were made in this case based on the “best evi- 
dence rule” and the “ooriginal record” rule (Tr. 13, 46), it is ap- 
propriate once again to restate the well established principle that 
none of the technical rules of evidence applicable in court proceed- 
ings, such as the best evidence rule or the original record rule are 
relevant in an administrative proceeding (see the cases cited in Jn 
re Trenton Livestock, Inc., 33 Agriculture Decisions 499, 513 (1974), 
affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 
(C.A. 4)). “No effort whatever should be made in an administrative 
proceeding to follow the common law rules of evidence” (ibid.). 


Similarly, in a remand order in In re Corona Livestock Auction, 
36 Agr Dec—(1976, it is stated: 


It has repeatedly been held that the evidentiary rules applicable 
in court proceedings are not applicable in administrative proceedings 
before this Department. See, e.g., In re Hines and Tindel, 35 Agr Dec 
118, 125, fn, 11 (1976). A question is not objectionable merely be- 
cause the answer calls for a conclusion by the witness. Evidence of 
respondent’s general method of selling cows was not inadmissable 
merely because the witness did not know the exact date of his ob- 
servations. See Cella v. United States, 208 F.2d 788, 787-789 (C.A. 
7), certiorari denied, 347 U.S. 1016. 


In the present case, no attempt was made to have a prior affi- 
davit by a witness received in evidence (see footnote 2, supra), 
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but the prior affidavit would have been admissible and helpful 
since it was made when the events were still fresh in the mind of 
the witness. The rule against impeaching the testimony of one’s 
own witness does not apply in administrative proceedings before 
this Department. A person is free to call any witness and impeach 
his testimony if necessary for a full development of the record, 
without any showing of surprise. 


In addition, there is no need to limit cross-examination to the 
direct examination, or to limit redirect to the cross-examination, 
etc. 


In short, the Department’s rules of practice should be inter- 
preted in a liberal manner to receive all evidence possible which is 
relevant to the issues involved in a particular case, and the pro- 
cedure followed should permit a full disclosure of all relevant evi- 
dence. 


ORDER 


Respondents DeJong Packing Company, Ferry Bros., Inc., Hy- 
grade Food Products Corporation, Mount Vernon Meat Co., Inc., 
and John F. Lenz, their officers, directors, agents, employees, 
successors, and assigns, directly or indirectly, individually or in 
combination with others, or through any corporate or other de- 
vice, in connection with their operations as packers, shall cease 
and desist from: 


1. Entering into or acting in furtherance of any conspiracy, 
combination, agreement or arrangement with any other packer or 
livestock buyer for the purpose or with the effect of establishing 
or imposing any terms or conditions relating to the purchase of or 
the payment for livestock purchased in commerce. 


2. Conducting any of its operations relating to the purchase of 
livestock in commerce jointly or in combination with any other 
packer or livestock buyer, or furnishing any information of such 
buying operations to any other packer or livestock buyer. 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective as to each respondent on the 
first day after service upon such respondent. 
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(No. 17,895) 


NEWMILLER FARMS, INCORPORATED v. W. H. NICOLLS, JR. PACA 
Docket No. 2-3996. Decided July 12, 1977. 


Broker — payment to — failure of to remit net amount to principal — 
Burden of proof — sustained by complainant, unsustained by respondent 
—Reparation awarded 


Where the respondent broker failed to sustain his burden of proof with 
respect to his claim of brokerage fees owed him by complainant, res- 
pondent is liable to complainant for the net amount of the sale of the 
potatoes in issue of $1,596.18 for which reparation is awarded. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
William Millskrieger, Newport News, VA, for respondent. 


Decision by Donald A. Campbell, Judicial Of ficer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 449a et 
seq.). A timely complaint was filed in which complainant seeks 


x 


g 


“ar *s 





252 


CA 


vith 
res- 
the 


cul- 
et 
eks 


NEWMILLER FARMS v. NICOLLS 1231 
Cite as 36 A.D. 1230 


an award of $1,596.18 in connection with a transaction in inter- 
state commerce involving a truckload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified complaint and answer together with the exhibits attached 
thereto, are considered a part of the evidence, as is the Depart- 
ment’s report of investigation. In addition, complainant and res- 
pondent, respectively, were given the opportunity to sumbit fur- 
ther evidence by way of an opening and an answering statement, 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Newmiller Farms Incorporated, is a corpo- 
ration whose address is P.O. Box 144, Somers, Wisconsin. 


2. Respondent, W. H. Nicolls, Jr., is an individual whose ad- 
dress is 881 Cloverleaf Lane, Apartment 7, Newport News, Vir- 
ginia. At the time of the transaction involved herein respondent 
was licensed under the Act. 


3. On June 30, 1974, in the course of interstate commerce, com- 
plainant by oral contract sold to Penzian Farms, one truckload of 
bulk No. 1 Superior potatoes at the agreed price of $5.10 per 100 
pounds for an invoice price of $2,133.95. 


4. The contract was negotiated by respondent W. H. Nicolls, 
Jr. in his capacity as broker. 


5. Complainant, on June 30, 1974, shipped from Ider, Alaba- 
ma to Penzian Farms at Mount Clemens, Michigan, the truckload 
of potatoes called for in the said contract of sale, in a truck oper- 
ated by C. H. Robinson Company. 


6. Upon arrival of the shipment at contract destination, Pen- 
zian Farms accepted the commodity in compliance with the con- 
tract of sale, and paid Norman Burger, an agent for respondent, 
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the invoice cost of $2,133.95. Mr. Burger deducted a fee for his 
services and paid respondent $1,900.00. 


7. Complainant admits owing respondent $517.77 for services 
rendered leaving a balance owed to complainant of $1,596.18, no 
part of which has been paid by respondent to complainant in con- 
nection with this transaction. 


8. The informal complaint was filed on March 12, 1975, which 
was within nine months of the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no dispute regarding the facts of the transaction. It 
involves a truckload of potatoes sold by complainant, through res- 
pondent acting as the broker, to a Michigan receiver. The pota- 
toes were shipped in accordance with the contract terms and the 
receiver accepted the commodity, and paid an agent of respon- 
dent the invoice cost of $2,113.95. The respondent received $1,- 
900.00 for the load. Respondent has withheld these funds from 
complainant. Complainant claims it is owed $1,596.18 which rep- 
resent the amount received by respondent less $517.77 allegedly 
due respondent for brokerage fees. 


Respondent does not deny withholding these funds. Respondent, 
however, in its answer, states that respondent was owed broker- 
age fees for previous transactions from the same complainant for 
which respondent was not paid, all of which amount to more than 
the amount claimed in complainant’s action. 


There being no dispute as to the terms of the contract, the 
burden is on respondent to establish, by a preponderance of the 
evidence, his affirmative defense. Walker & Hagan Packing House 
v. Amato Bros. Tomato Distributors, Inc., 27 A.D. 1543 (1968). 
On the basis of the record, we conclude that respondent has failed 
to sustain this burden of proof. Respondent in its answer alleged 
that “at the time of his withholding funds from Newmiller, Nic- 
olls was owed brokerage fees for numerous shipments by New- 
miller to Atlanta, Georgia, for which Nicolls was not paid”. The 
answer does not specify what transactions are referred to. In- 
voices, all dated in 1973, from Newmiller to Nicolls, are attached 
to the answer and show brokerage on various transactions in sub- 
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stantial amounts. However, the answer was filed in November of 
1975, and furthermore there is no specific allegation or showing 
that the brokerage amounts listed in the invoices were not paid. 
In addition seven broker’s memorandums of sale (six of which are 
dated in January 1974) issued by respondent, are attached to the 
answer. These are largely illegible and we are unable to determine 
how much brokerage would be due on them assuming there was 
an allegation or proof that any at all were due. 


Complainant, by its complaint and attached exhibits thereto, 
has met the burden of showing that the money claimed was indeed 
owed to the complainant, in regard to the subject transaction. We 
conclude, that respondent acted as broker for complainant in the 
sale of the truckload of potatoes, and was paid for such potatoes, 
and that complainant is therefore entitled to the amount of said 
payment less the brokerage admitted due of $517.77 or a net 
amount of $1,596.18. Respondent’s failure to pay complainant this 
sum is a violation of section 2 of the Act, for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $1,596.18 with interest thereon at 
the rate of 8% per annum from August 1, 1974 until paid. Copies 
of this order shall be served upon the parties. 


(No. 17,896) 


In re GOLDEN WEST WHOLESALE FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 2-4421. Decided May 18, 1977. 


Applicant for license — flagrant and repeated violations by responsibly 
connected person in false and incorrect accountings and failure to remit 
net proceeds of consignment sales due shippers -- Fitness of applicant — 
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level of inquiry into — Section 4(d) — express language of — authority 
of the Secretary under — Application denied 


Where a person responsibly connected with the respondent-applicant violated 
the Act with respect to consignment sales of 148 lots of perishable agri- 
cultural commodities in commerce involving net proceeds due shippers 
thereof in the amount of $23,111.54 as found herein, and the applicant 
failed to prove its fitness for a license under the Act, the Secretary is 
authorized to withhold issuance of such license. 

The respondent’s application for a license is denied. 


Dennis Becker and Bonnie Luken, for complainant. 
Donald L. Mooers, Washington, D.C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This proceding was initiated by a “Notice to Show Cause” why 
respondent’s application for the issuance of a license under the 
provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S.C. 499a et seq., hereafter called the “Act’’), 
should not be denied. 


On September 22, 1976, respondent-applicant, Golden West 
Wholesale Fruit Distributors, Inc. filed an application for a li- 
cense to do business under the Act. On October 20, 1976, the com- 
plainant herein, the Director, Fruit and Vegetable Division, filed 
the aforementioned Notice to Show Cause and on November 5, 
1976, respondent filed its answer. 


An oral hearing was held in Los Angeles, California on No- 
vember 15-16, 1976. Dennis Becker and Bonnie Luken, of the Of- 
fice of the General Counsel, United States Department of Agricul- 
ture, Washington, D.C., represented complainant. Charles Chorna, 
Attorney, Century City, California represented respondent. 
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FINDINGS OF FACT 


1. Golden West Wholesale Fruit Distributors, Inc., (hereafter 
called “respondent” and/or “applicant’”’) is a corporation with a 
business address of 1114-1116 South Wall Street, Los Angeles, 
California. Paul Gitmed holds 50 percent of the outstanding stock 
in and is the president of respondent. 


2. C&M Citrus Distributors, Inc. (hereafter called “C&M’’) 
is a corporation with a business address of 1114-1116 South 
Wall Street, Los Angeles, California. During 1973-1975, C&M 
was a partnership owned by Harry Malin and Irving Chavin. On 
or about October 1, 1976, C&M was incorporated. C&M is a 
lincensee under the Act. 


3. In the latter part of December 1973, Paul Gitmed operated, 
as independent manager, the deciduous fruit department of C&M. 
Earlier Paul Gitmed began purchasing fruit in the deciduous fruit 
department of C&M in March 1973, under the direction of his 
father, Ben Gitmed. In April 1973, Ben Gitmed entered a hospital 
for treatment of an illness and returned to work in May 1973. 
From May 1973, until December 1973, Ben Gitmed began taking 
an increasingly less active role in the management of the decidu- 
ous fruit department, while Paul Gitmed assumed an increasingly 
active role in managing the department. In the latter part of De- 
cember 1973, Ben Gitmed ceased participation in the selling of and 
accountings for fruit handled by the deciduous fruit department. 
Ben Gitmed died in April 1974. 


4. Paul Gitmed and the co-partners of C&M, Irving Chavin 
and Harry Malin, reached an oral agreement concerning Paul Git- 
med’s compensation as manager of the deciduous fruit depart- 
ment of C&M. Under the terms of this agreement, Paul Gitmed 
received a fixed salary plus a percentage of the profits derived 
from the sale of produce in the deciduous fruit department of 
C&M. This agreement corresponded to the compensation arrange- 
ment under which Ben Gitmed had operated. 


5. During the period January 1973 through November 1974, 
C&M received in interstate commerce and accepted on a con- 
signment basis, 148 lots of fruits and vegetables, all being perish- 
able agricultural commodities, from nine shippers, sold such fruit 
and vegetables in interstate commerce, and realized proceeds with 
respect thereto, but failed to account truly and correctly and make 
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full payment promptly of the net proceeds realized therefor, and 





due such shippers, in the total amount of $23,111.54, as set forth | C 
more fully in paragraph 4 of the Notice to Show Cause. One hun- il 
dred twenty-five of the violations occurred after December 17, 

1973. One hundred seventeen of the violations occurred after C 
January 1, 1974.1 “i 

6. During part of the period of time in which the violations i 
occurred, Paul Gitmed negotiated purchases of deciduous fruits to d 
be handled on consignment. When such fruit was received at Pi 
C&M, Paul Gitmed assigned a lot number to the load of con- 
signed fruit. He also negotiated and consummated sales of pro- f: 
duce from consigned lots to various customers, and caused invoices ti 
to be issued reflecting the quantities and prices of produce sold 
from each lot. 

7. At the time a lot of consigned produce was received, C&M’s 
bookkeeper, Mrs. Soklin, prepared a “lot sheet’. As sales of pro- 
duce were made out of each lot, the bookkeeper entered the amount 
of produce sold and price received on the appropriate lot sheet. 

She otbained this information from the invoices which C&M 

issued to the customers who purchased the produce. When a par- ag 
ticular lot was completely, or nearly completely, sold, the book- pl 
keeper would list a breakdown of quantities and prices of produce 

pare a “breakdown” paper. On this breakdown slip the book- 5( 
keeper would list a breakdown of qunaities and prices of produce W 
sold from the lot. The bookkeeper then delivered these breakdown ae 
slips to Paul Gitmed for his approval. 

J 

8. After receiving the breakdown slip on which were listed pi 
the figures reflecting invoiced sales, Paul Gitmed, instead of ap- 
proving or correcting such figures, returned to the bookkeeper a 
different set of figures. The figures were inaccurate account of 
the proceeds generated by sales made from each consigned lot, 
and did not reflect any properly allowable deductions to be sub- 
tracted from amounts due the consignors. 

9. The bookkeeper then prepared an “account sales’ using the 
figures approved by Paul Gitmed, and prepared a check remit- hi 
ting the proceeds of sales to the consignor based on Paul Gitmed’s 
figures. 


1 The precise date on which Ben Gitmed ceased to play an active role in the day to day opera- 
tions of the deciduous fruit department is not entirely clear from the testimony in the record. 
However the majority of the violations occurred after December 17, 1973 and January 1, 1974. 
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10. Mr. Harry Malin or Mr. Irvin Chavin, the co-partners of 
C&M, then signed the checks prepared by the bookkeeper, check- 
ing the account sales for mathematical accuracy only. 


11. An audit conducted by the Department of Agriculture and 
C&M’s own certified public accountant, Allen S. Brumer, re- 
vealed that there was a failure on the part of C&M to account 
truly and correctly for produce handled on consignment in the 
deciduous fruit department of C&M in the amounts shown in 
paragraph 4 of the Notice to Show Cause. 


12. Paul Gitmed was the individual responsible for C&M’s 
failure to account truly and correctly in the majority of transac- 
tions listed in paragraph 4 of the Notice to Show Cause. 


CONCLUSIONS 


By reason of the above findings of fact, it is concluded that: 


a. Paul Gitmed, a former employee of C&M and man- 
ager of the C&M deciduous fruit department, has engaged in 
practices of a character prohibited by the Act; and 


b. Because Paul Gitmed is president of and a holder of 
50 percent of the outstanding stock of respondent, Golden West 
Wholesale Fruit Distributors, Inc., the Secretary of Agriculture 
may withhold the issuance of a license to respondent. 


Section 4(d) of the Act (7 U.S.C. 499d) reads in pertinent 
part: 


“ |. . If after the hearing the Secretary finds that the applicant 
is unfit to engage in the business of a commission merchant, dealer, 
or broker because the applicant, . . . or in case the applicant is a 
corporation, any officer or holder of more than 10 per centum of 
the stock, prior to the date of the filing of the application engaged 
in any practice of the character prohibited by this Act..... the 
Secretary may refuse to issue a license to the applicant.” 


Section 2 of the Act (7 U.S.C. 499h) lists the practices pro- 
hibited by the Act. 


“Tt shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce.... 


* * * 


(4) For any commission merchant, dealer, or broker...... or to 
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fail or refuse truly and correctly to account and make full payment 
promptly in respect of any transaction in any such commodity to 
the person with whom such transaction is had;....” 


Respondent argued at the hearing and in its brief that Section 
4(d) grants authority to withhold a license pending a hearing 
only if Paul Gitmed was “responsibly connected” with C&M. Be- 
cause Paul Gitmed was not “responsibly connected with C&M 
at the time violations occurred, respondent argues that a license 
cannot be denied. 


However we see no merit in this argument, since Section 4(d) 
simply provides that a license may be withheld if the applicant 
(here respondent Golden West), or one (Paul Gitmed) respon- 
sibly connected with the applicant (not some other licensee such 
as C&M has engaged in any practice of the character prohibited 
by the Act. 


The issue of responsible connection has bearing only on the 
question of whether the person who committed the unlawful prac- 
tices was responsibly connected with the applicant (Golden West 
in this case). By respondent’s own admission, Paul Gitmed is the 
president and 50 percent shareholder of the respondent- applicant. 
As can be seen from the express language of section 4(d), there 
is no requirement that a person who has engaged in practices of 
the nature prohibited by the Act be responsibly connected with 
the business entity which is formally charged with the violations. 


The Act provides the framework by which the Secretary of 
Agriculture can regulate business practices in the perishable ag- 
ricultural commodities industry. Essential] to that regulation is 
the procedure outlined in section 4(d) whereby the Secretary may 
question the fitness of any particular applicant for a license to 
conduct business in the perishable agricultural commodities in- 
dutry. In the case of a corporate applicant, the inquiry into fit- 
ness extends not only to the corporate entity itself, but also to the 
principals of the corporation; specifically extending to an officer, 
director, or holder of more than 10 percent of the outstanding 
stock of the corporation. The inclusion of this level of inquiry into 
fitness, of course, recognizes that corporate activity is initiated 
by those persons who control the corporation. 


Similarly, section 4(d) of the Act authorizes the Secretary to 
withhold the issuance of a license when a person who is respon- 
sibly connected with the applicant has engaged in practices of the 
nature prohibited by the Act. Hence if there is evidence that a 
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person responsibly connected with the applicant has engaged in 
a prior course of conduct which included practices of the nature 
prohibited by the Act, then that person should be restrained in 
his methods of doing business in the perishable agricultural com- 
modities industry in order to protect those members of the in- 
dustry who can and do conduct their business in accordance with 
the dictates of the Act. Paul Gitmed as president and 50 percent 
shareholder of Golden West renders the applicant unfit to engage 
in the business of dealing in perishable agricultural commodities 
in interstate or foreign commerce as a commission merchant, 
dealer, or broker. 


As stated more fully in the findings of fact, Paul Gitmed en- 
gaged in practices of a nature prohibited by the Act. From Janu- 
ary 1973 through September 1974, C&M, a licensee under the 
Act, violated section 2(4) of the Act by failing to account truly 
and correctly and make full payment promptly of the net proceeds 
derived from the sale of deciduous fruits handled on consignment. 
During the time in which at least 117 of those violations occurred, 
Paul Gitmed operated the deciduous fruit department of C&M. 


' The extent of his activities relative to the consignment transac- 


tions listed in paragraph 4 of the Notice to Show Cause are stated 
in findings of fact 6 through 9. 


Respondent’s brief questions the reliability of some of the wit- 
nesses (e.g., Harry Malin, Hannah Soklin) “and further to es- 
tablish just how biased they were in attempting to put the blame 
of all of their problems on C&M’s employee, Paul Gitmed.” How- 
ever we need not delve too deeply into the motivations of these 
witnesses since Paul Gitmed admitted knowingly preparing the 


false “breakdown slips” (Tr. pp. 159-162, 210-211, 217-218). 


Mr. Gitmed offered excuses for his actions one being that he 
was an employee, feared loss of his job, and therefore falsified the 
accounts. However no proof was adduced at the hearing to demon- 
strate that if issued a license, Mr. Gitmed would not continue 
practices prohibited by the Act, given the opportunity to do so 
through a new corporate venture in which he holds 50 percent of 
the outstanding stock. 


It appears too that Paul Gitmed was motivated by a desire to 
increase the overall profits of the deciduous fruit department of 
C&M. By doing so, he automatically increased his own earnings 
because of the arrangement maintained between himself and the 
partners of C&M whereby he received in addition to a fixed 
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salary, a percentage of the profits derived from sales in the deci- 
duous fruit department. As is shown by Respondent’s Exhibit 1, 
he percentage of profits received by Paul Gitmed, was, in many 
months, quite large in comparison to the amount earned by fixed 
salary. 


Under section 4(d), the respondent-applicant is given the op- 
portunity to “show cause why the license should not be refused”. 
If the applicant fails to present sufficient evidence to prove its 
fitness to hold a license, then the Secretary is justified in refus- 
ing the issuance of the license. Once complainant establishes that 
a person who is responsibly connected with the applicant has en- 
gaged in a practice of a character prohibited by the Act, then the 
applicant must present evidence to rebut the presumption of un- 
fitness. In re Ludwig Casca, 34 A.D. 1917 (1975) ; In re Pappas 
Produce, Inc., 36 A.D.__, April 4, 1977. The applicant has 
failed to put forth any affirmative evidence in support of its fit- 
ness to hold a license. Additionally, respondent’s proof does not 
refute the fact that its president, Paul Gitmed, was the individual 
responsible for the majority of false accountings rendered by 
C&M. The violations were attributable to Paul Gitmed’s day to 
day operation of the deciduous fruit department of C&M. There- 
fore, Paul Gitmed has engaged in practices of the nature pro- 
hibited by section 2(4) of the Act, and his connection with the 
respondent-applicant renders the applicant unfit to do business 
in the perishable agricultural commodities industry. 


ORDER 


Respondent’s application for a license is denied. 


This decision and order shall become final* and effective on 
the 35th day after service hereof unless appealed. 


Copies hereof shall be served on the parties. 
REMOVAL OF STAY ~— Supplemental order 


(No. 17,897) 


In re SAM LEO CATANZARO, d/b/a SAM CATANZARO Co. PACA 
Docket No. 2-3444. Reinstating Decision.and Order issued 


“The Decision and Order became final June 30, 1977.—Ed. 
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January 21, 1976, in order issued July 21, 1977, by Donald 
A. Campbell, Judicial Officer. 


DEFAULT ORDER ~ REPARATION AWARDED 


(No. 17,898) 


BALTIMORE TOMATO Co., INC. v. C. & T. PRODUCE Co., INc. PACA 


SIx 


Docket No. 2-4648. Reparation of $5,155.50 with 8 percent 
interest from August 1, 1976, awarded complainant against 
respondent in order issued July 8, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,899) 


L’s PACKING COMPANY, INC. v. RUSSELL A. CARTER, d/b/a 
RED TOMATO MAN. PACA Docket No. 2-4649. Reparation 
of $2,200.00 with 8 percent interest from August 1, 1976, 
awarded complainant against respondent in order issued July 
8, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,900) 


STADELMAN FRUIT, INC. v. SUPERIOR MEALS. PACA Docket No. 


2-4650. Reparation of $25,148.75 with 8 percent interest 
from March 1, 1977, awarded complainant against respondent 
in order issued July 8, 1977, by Donald A. Campbell, Judi- 
cial Officer. 
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(No. 17,901) 


TREASURE VALLEY GROWERS AND SALES, INC. v. JOSEPH SCAN- 
DurRA, INC. PACA Docket No. 2-4651. Reparation of 
$1,320.00 with 8 percent interest from December 1, 1976, 
awarded complainant against respondent in order issued July 
8, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,902) 


TRI-COUNTY FRUIT SALES, INC. v. JOSEPH SCANDURRA, INC. PACA 
Docket No. 2-4652. Reparation of $2,861.60 with 8 percent 
interest from December 1, 1976, awarded complainant 
against respondent in order issued July 8, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,903) 


J. R. NORTON COMPANY v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4658. Reparation of $10,270.50 with 8 percent 
interest from May 1, 1977, awarded complainant against res- 
pondent in order issued July 19, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,904) 


MuIR-ROBERTS COMPANY, INC., v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-4659. Reparation of $17,937.00 
with 8 percent interest from April 1, 1977, awarded com- 
plainant against respondent in order issued July 19, 1977, by 
Donald A. Campbell, Judicial Officer. 
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(No. 17,905) 


REDBANKS PACKING Co. v. DONATO PRODUCE, INC. PACA Docket 
No. 2-4654. Reparation of $1,475.00 with 8 percent interest 
from December 1, 1976, awarded complainant against res- 
pondent in order issued July 19, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,906) 


SMITH FARMS OF WILSON v. DONATO PRODUCE, INC. PACA Dock- 
et No. 2-4656. Reparation of $2,422.50 with 8 percent inter- 
est from December 1, 1976, awarded complainant against 
respondent in order issued July 19, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,907) 


T. W. Davis COMPANY v. W. CHAS. HEITMULLER Co., INc. PACA 
Docket No. 2-4660. Reparation of $8,680.15 with 8 percent 
interest from April 1, 1977, awarded complainant against 
pondent in order issued July 19, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,908) 


WESTSIDE PRODUCE Co. v. DONATO PRODUCE, INC. PACA Docket 
No. 2-4655. Reparation of $500.00 with 8 percent interest 
from January 1, 1977, awarded complainant against res- 
pondent in order issued July 19, 1977, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 17,909) 


FARM PAK PRODUCTS, INC. v. FELIX R. A. DELL’EVA, JR. and AL- 
EXANDER FERZO, d/b/a JACK & AL WHOLESALE PRODUCE. 
PACA Docket No. 2-4661. Reparation of $1,087.34 with 8 
percent interest from July 1, 1976, awarded complainant 
against respondent in order issued July 20, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,910) 


MAGNOLIA FRUIT & PRODUCE Co., INC. v. MONTEL CONVENIENT 
Foops, INc. PACA Docket No. 2-4663. Reparation of 
$14,006.00 with 8 percent interest from March 1, 1977, 
awarded complainant against respondent in order issued July 
20, 1977, by Donald A. Campbell, Judicial Officer, 


(No. 17,911) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. HAROLD 
WEBER & SON. PACA Docket No. 2-4653. Reparation of 
$25,669.65 with 8 percent interest from September 1, 1976, 
awarded complainant against respondent in order issued July 
20, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,912) 


Don R. SMTH, d/b/a AMERICAN BROKERS, a/t/a WABASH VALLEY 
SALES v. JACK & AL WHOLESALE PRODUCE. PACA Docket 
No. 2-4662. Reparation of $2,049.82 with 8 percent interest 
from August 1, 1976, awarded complainant against respon- 
dent in order issued July 20, 1977, by Donald A. Campbell, 
Judicial Officer. 
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(No. 17,913) 


BEST PAK Potato Co., INC. v. HAL MERDLER PRODUCE, INc. PACA 
Docket No. 2-4671. Reparation of $13,965.00 with 8 percent 
interest from January 1, 1977, awarded complainant against 
respondent in order issued July 22, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,914) 


COLUMBIA RIVER ORCHARDS FOUNDATION, INC. v. DONATO PRO- 
DUCE, INC. PACA Docket No. 2-4689. Reparation of $5,718.40 
with 8 percent interest from October 1, 1976, awarded com- 
plainant against respondent in order issued July 22, 1977, by 
Donald A. Campbell, Judicial! Officer. 


(No. 17,915) 


GODFREY BORGARDT & SONS, INC. v. CENTRAL PRIDE PAK, INC. 
PACA Docket No. 2-4668. Reparation of $1,800.00 with 8 
percent interest from December 1, 1976, awarded complain- 
ant against respondent in order issued July 22, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,916) 


GRANADA MARKETING, INC. v. DONATO PRODUCE, INC. PACA Dock- 
et No. 2-4690. Reparation of $756.60 with 8 percent interest 
from December 1, 1976, awarded complainant against re- 
spondent in order issued July 22, 1977, by Donald A. Camp- 
bell, Judicial Officer. 
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Cite as 36 A.D. 1246 


(No. 17,917) 


H. SMITH PACKING CorP v. J. ALBERT OF FLORIDA, INC., t/a Sv- 


PERIOR MEALS. PACA Docket No. 2-4672. Reparation of 
$5,418.75 with 8 percent interest from April 1, 1977, awarded 
complainant against respondent in order issued July 22, 1977, 
by Donald A. Campbell, Judicial Officer. 


(No. 17, 918) 


LINWOOD E. ANDERSON FARMS v. DAvID A. CAMPBELL, t/a WIN- 


FALL FARMS. PACA Docket No. 2-4699. Reparation of 
$7,457.50 with 8 percent interest from February 1, 1977, 
awarded complainant against respondent in order issued July 
22, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,919) 


ROBERT LEROY MEYER, d/b/a MEYER TOMATOES v. OTIS R. SHEF- 


FIELD, d/b/a O. R. SHEFFIELD. PACA Docket 2-4537. Repara- 
tion of $14,432.70 with 8 percent interest from April 1, 1976, 
awarded complainant against respondent in order issued July 
22, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,920) 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. BILLY ALLISON. PACA 





Docket No. 2-4691. Reparation of $2,567.50 with 8 percent 
interest from September 1, 1976, awarded complainant 
against respondent in order issued July 22, 1977, by Donald 
A. Campbell, Judicial Officer. 
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(No. 17,921) 


OCEAN SPRAY CRANNBERRIES, INC. v. THE HAAS BROTHERS COM- 
PANY. PACA Docket No. 2-4667. Reparation of $3,000.00 with 
8 percent interest from January 1, 1977, awarded complain- 
ant against respondent in order issued July 22, 1977, by 
Donald A. Campbell, Judicial Of ficer. 


(No. 17, 922) 


ABATTI PRODUCE, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4684. Reparation of $2,851.12 with 8 percent 
interest from April 1, 1977, awarded complainant against re- 
spondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,923) 


BEE & BEE PRODUCE v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4679. Reparation of $2,872.25 with 8 percent 
interest from March 1, 1977, awarded complainant against 
respondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,924) 


DAVE WALSH Co., INC. v. W. CHAS. HEITMULLER Co., INc. PACA 
Docket No. 2-4703. Reparation of $5,949.25 with 8 percent 
interest from April 1, 1977, awarded complainant against 
cespondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 
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(No. 17,925) 


J-B DISTRIBUTING Co. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4680. Reparation of $7,200.00 with 8 percent 
interest from April 1, 1977, awarded complainant against re- 
spondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 


(No. 17,926) 


J. A. Woop COMPANY v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4681. Reparation of $3,620.00 with 8 percent 
interest from April 1, 1977, awarded complainant against re- 
spondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 


(No. 17,927) 


J. E. NELSON & SONS, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4682. Reparation of $7,386.05 with 8 
percent interest from June 1, 1977, awarded complainant 
against respondent in order issued July 25, 1977, by Donald 
A. Campbell, Judicial Of ficer. 


(No. 17,928) 


JOHN LIVACICH PRODUCE, INC. t/a VISTA SALES v. W. CHAS. HEIT- 
MULLER Co., INC. PACA Docket No. 2-4701. Reparation of 
$4,821.00 with 8 percent interest from March 1, 1977, 
awarded complainant against respondent in order issued July 
25, 1977, by Donald A. Campbell, Judicial Officer. 
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(No. 17,929) 


INTER HARVEST, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4685. Reparation of $170.00 with 8 percent in- 
terest from April 1, 1977, awarded complainant against re- 
spondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,930) 


OAKFIELD & ELBA GROWERS, INC. v. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4686. Reparation of $2,786.25 with 8 
percent interest from April 1, 1977, awarded complainant 
against respondent in order issued July 25, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,981) 


PETE PASQUINELLE v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4702. Reparation of $1,136.50 with 8 percent in- 
terest from April 1, 1977, awarded complainant against re- 
spondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,932) 


PuRE GOLD, INC. v. W. CHAS. HEITMULLER Co., INC. PACA Docket 
No. 2-4700. Reparation of $6,175.00 with 8 percent interest 
from May 1, 1977, awarded complainant against respondent 
in order issued July 25, 1977, by Donald A. Campbell, Judicial 
Officer. 
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(No. 17,933) 


TAVILLA SALES COMPANY v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4683. Reparation of $1,928.00 with 8 percent 
interest from May 1, 1977, awarded complainant against re- 
spondent in order issued July 25, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,934) 


PETER J. BONAFEDE, d/b/a J. BONAFEDE & SONS v. TOLAND’S MAR- 
KET, INC. PACA Docket No. 2-4670. Reparation of $2,741.00 
with 8 percent interest from November 1, 1976, awarded com- 
plainant against respondent in order issued July 27, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,935) 


DE BRUYN PRODUCE Co. v. MONTEL Foops, INCORPORATED. PACA 
Docket No. 204617. Reparation of $2,815.00 with 8 percent 
interest from March 1, 1977, awarded complainant against 
respondent in order issued July 27, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,936) 


GUADALUPE CARROT PACKERS, t/a ROMAR CARROT COMPANY 1. 
BAYSHORE PRODUCE Co., INC. PACA Docket No. 2-4614. Rep- 
aration of $702.50 with 8 percent interest from November 1, 
1976, awarded complainant against respondent in order is- 
sued July 27, 1977, by Donald A. Campbell, Judicial Officer. 
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(No. 17,937) 


JOHN MANNING & COMPANY, INC. v. O. R. SHEFFIELD. PACA 
Docket No. 2-4621. Reparation of $3,718.00 with 8 percent in- 
terest from November 1, 1976, awarded complainant against 
respondent in order issued July 27, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,938) 


GLEN PFEFFER v. J. D. C. FARMS Corp. PACA Docket No. 2-4615. 
Reparation of $5,923.75 with 8 percent interest from Novem- 
ber 1, 1976, awarded complainant against respondent in order 
issued July 27, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,939) 


RICE FRUIT COMPANY v. BILLY ALLISON. PACA Docket No. 2- 
4692. Reparation of $1,126.17 with 8 percent interest from 
December 1, 1976, awarded complainant against respondent 
in order issued July 27, 1977, by Donald A. Campbell, Judicial 
Officer 


(No. 17,940) 


SANTA CLARA PRODUCE, INC. v. MONTEL CONVENIENT Foops, INC. 
PACA Docket No. 2-4664. Reparation of $1,417.50 with 8 
percent interest from December 1, 1976, awarded complain- 
ant against respondent in order issued July 27, 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 17,941) 


ANDREW C. SMITH v. MONTEL Foops, INCORPORATED, formerly 
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d/b/a MONTEL CONVENIENT Foops, INc. PACA Docket No. 
2-4698. Reparation of $8,038.80 with 8 percent interest from 
March 1, 1977, awarded complainant against respondent in 
order issued July 27, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,942) 


TROPICANA TRADING CORPORATION V. SAMUEL J. SANSONE, d/b/a 
SANSONE BANANA COMPANY. PACA Docket No. 2-4616. Rep- 
aration of $2,841.92 with 8 percent interest from December 1, 
1976, awarded complainant against respondent in order is- 
sued July 27, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,943) 


WAVERLY GROWERS COOPERATIVE v. R. A. STRAND Co., INC. PACA 
Docket No. 2-4694. Reparation of $675.00 with 8 percent in- 
terest from January 1, 1977, awarded complainant against 
respondent in order issued July 27, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,944) 


CAB PRODUCE Co. v. W. CHAS. HEITMULLER Co., INc. PACA Dock- 
et No. 2-4705. Reparation of $13,119.00 with 8 percent inter- 
est from April 1, 1977, awarded complainant against re- 
spondent in order issued July 28, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,945) 


S. L. DouGLAss v. DONATO PRODUCE, INC. PACA Docket No. 2- 
4669. Reparation of $1,323.00 with 8 percent interest from 
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December 1, 1976, awarded complainant against respondent 
in order issued July 28, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,946) 


FELTHAM GROWERS, INC. v. HAL MERDLER PRODUCE, INC. PACA 
Docket No. 2-4693. Reparation of $2,860.00 with 8 percent in- 
terest from January 1, 1977, awarded complainant against re- 
spondent in order issued July 28, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,947) 


GATEWAY POTATO CORPORATION v. HAL MERDLER PRODUCE, INC. 
PACA Docket No. 2-4666. Reparation of $4,193.04 with 8 per- 
cent interest from November 1, 1976, awarded complainant 
against respondent in order issued July 28, 1977, by Donald 
A. Campbell, Judicial Of ficer. 


(No. 17,948) 


J. R. BROOKS AND SON, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4706. Reparation of $6,622.50 with 8 per- 
cent interest from June 1, 1977, awarded complainant against 
respondent in order issued July 28, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 


(No. 17,949) 


L. S. TAUBE & Co., v. W. CHAS. HEITMULLER Co., INC. PACA Dock- 
et No. 2-4708. Reparation of $6,680.00 with 8 percent inter- 
est from April 1, 1977, awarded complainant against respond- 
ent in order issued July 28, 1977, by Donald A. Campbell, 

Judicial Of ficer. 
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(No. 17,950) 


MOUNT ASSOCIATE, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4704. Reparation of $1,980.00 with 8 
percent interest from March 1, 1977, awarded complainant 
against respondent in order issued July 28, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,951) 


QUALITY PERISHABLE, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4707. Reparation of $1,595.50 with 8 
percent interest from April 1, 1977, awarded complainant 
against respondent in order issued July 28, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,952) 


SUN WORLD MARKETING v. DONATO PRODUCE, INC. PACA Docket 
No. 2-4697. Reparation of $1,775.00 with 8 percent interest 
from January 1, 1977, awarded complainant against respond- 
ent in order issued July 28, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No, 17,953) 


BALCOM & MOE, INC. v. HAL MERDLER PRODUCE, INC. PACA Dock- 
et No. 2-4715. Reparation of $40,910.50 with 8 percent inter- 
est from December 1, 1976, awarded complainant against re- 
spondent in order issued July 29, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,954) 


BREWSTER HEIGHTS PACKING, INC. v. MIRABELLI FRUIT SALES. 
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PACA Docket No. 2-4713. Reparation of $6,725.50 with 8 
percent interest from December 1, 1976, awarded complain- 
ant against respondent in order issued July 29, 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 17,955) 


BUSHMAN’S INC. v. THE HAAS BROTHERS COMPANY. PACA Docket 
No. 2-4717. Reparation of $22,811.50 with 8 percent interest 
from February 1, 1977, awarded complainant against re- 
spondent in order issued July 29, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,956) 


MARTIN BROTHERS PRODUCE v. HAL MERDLER PRODUCE, INC. PACA 
Docket No. 2-4716. Reparation of $5,195.00 with 8 percent 
interest from January 1, 1977, awarded complainant against 
respondent in order issued July 29, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,957) 


MENDELSON-ZELLER Co., INC. v. WALLACE Foops, INC. PACA Dock- 
et No. 2-4714. Reparation of $1,500.00 with 8 percent inter- 
est from July 1, 1976, awarded complainant against respond- 
ent in order issued July 29, 1977, by Donald A. Campbell, 
Judicial Officer. 
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to consignors -...... Aco oes ya enotaposac 
INFORMATION 
Furnishing of, in violation of 
Section 201.69 of the regulations ......................... Gis cecteausaoneed 1181 
INSOLVENCY 
Current liabilities exceeding current assets .............. ...... 1083, 1156 
MARKET AGENCY AND DEALER 
Opbratitig Wise SUWOIVORE 25.5 sccc seid. he eg ented re ie 1083 
NOTICE OF CHANGE 
In nature of business 
Failure to give, in conformity with the regulations............... 1160 
ORDER 
Remanding case for further proceedings .....00000.0.20... 0 -eeceeeeeeeeee 1169 


Overruling respondent’s objections to 
mermand Order 26580555 ie 1166 
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PACKER 
39 Entering into unlawful conspiracy ............................ sae es 1181 
Furnishing information to competitive buyers —.......................... 1181 
Operate wiille insolvent. .............6..:...:.000.2002..:.-00 ......1111, 1156 
14 
PURCHASE PRICES 
14 Failure to pay when due ..... .............. 1109, 1111, 1162 
NIM STINE SEN ONUMON 5 saecentic eb ck ns sassn tse eS 1087 
PURCHASER 
87 
Nn 2 LO a ne calm leh ee 1087 
Concealment of from consignors ssp a sb) ie oa AE en 1087 
- RATES AND CHARGES 
87 NNN 8 ye eho a Zs : iia dh stent 1087 
RECEIPTS 
87 Handwritten, in lieu of printed scale 
tickets for purpose of false entries ........... Oe eee 1114 
REVOCATION OF ACCEPTANCE 
81 Timely 
No further obligations with respect to 
Prentruny Yerected GNUNMAIS ........:........-..2...:.620.. 2. 1189 
156 
SALES CONDITIONS 
“Ag is” basis as opposed to “subject” basis ............. ei te 1181 
83 
SANCTION 
Suspension until in full compliance with 
bonding requirements ............................ sss Suh ia Sualan <a 
- Suspension for 30 days and thereafter until 
in full compliance with bonding requirements ....... -............... 1105 
Suspension for 45 days ....... sat elas op tesa ON apes SS ns Bee ees 1160 
L169 
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SCALE TICKETS 


Failure to issue, in violation of the regulations - 


SLAUGHTER CATTLE 
Found unfit for human consumption after slaughter 


Failure to pay for 


TRUST FUNDS 
Failure to hold in trust 


TRUE OWNERSHIP 


Failure to disclose 


UNFAIR AND DECEPTIVE PRACTICE 
Consigning livestock in false or fictitious names 


Purchasing on a commission or agency basis livestock 
consigned for sale without disclosing their true 
ownership to principal 


UNFAIR PRACTICE 
Failure to pay 


Group boycott 


UNLAWFUL CONSPIRACY 
Entering into 


Acts in furtherance of 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCOUNTING 


False and incorrect 


APPLICATION FOR LICENSE 


Dera) GF. ...5.<c.:00. 


AUTHORITY OF THE SECRETARY 
Under Section 4(d) 
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Sustained by complainant acsuacebvasea eee 
Failure to sustain by respondent : sts tite 
CONSIGNMENT SALES 
Failure to pay net proceeds of fully and promptly sence BOO 
EVIDENCE 
) UPIETIO® Ge iit GUIORE OF TICNORM <... .. 5... occ 5.26. ences sansneseenepenecoree 1233 
FITNESS OF APPLICANT 
Level of inquiry into Liisi 
FLAGRANT AND REPEATED VIOLATIONS 
Iey Toepaumsinly CONMECLEG PEFHON .....-...... 666... . eee cecntcseenocton 1233 
RESPONSIBLY CONNECTED PERSON 
IE SR eBoy orca capers Rab alr i ech ha aaa eS aetna 1233 
SECTION 4(d) 
Express language of ~ een Me 








